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[bookmark: _GoBack]KITTY HAWK PLANNING BOARD
MINUTES
Regular Meeting, August 15, 2013 – 6:00 p.m.
Kitty Hawk Municipal Building


AGENDA
  1.	Call to Order / Attendance
  2.	Approval of Agenda
  3.	Approval of Minutes:
		a.	July 11, 2013 - Regular Meeting
  4.	Administrative Report:
a.	Town Council Action from August 5, 2013 Meeting
  5.	Site Plan Review:
	a.	4900 N. Croatan Highway – 2nd Story Addition to Office Building
  6.	Text Amendment:
	a.	Section 42-69 through Section 42-74 – Board of Adjustment/Appeals/Variances
  7.	Comments:
a.	Chairman Northen
		b.	Planning Board Members
		c.	Town Attorney
		d.	Planning Director
  8.	Public Comment
  9.	Adjourn 


1.	CALL TO ORDER / ATTENDANCE

Chairman Northen called the meeting to order at approximately 6:02 p.m., followed with roll call by Planner Heard. 

PLANNING BOARD MEMBERS PRESENT:  Oscar Northen, Chairman / Craig Garriss, Vice Chair
Richard Fagan / Lynn McClean / Jeff Pruitt / Chuck Heath, Alternate / John Richeson, Alternate
	
STAFF PRESENT:	Joe Heard, Director of Planning & Inspections / Steve Michael, Town Attorney

Alternate Richeson was not present at the time of roll call but in attendance shortly thereafter, being present during all decisions. Planner Heard noted Richeson had contacted him about arriving a few minutes late. 


2.	APPROVAL OF AGENDA

Hearing no changes or additions, the Chair declared the agenda approved as presented. 


3.	APPROVAL OF MINUTES:

a.	July 11, 2013 - Regular Meeting. With hearing no changes or corrections to the minutes, Chairman Northen declared the minutes approved as submitted.   
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4.	ADMINISTRATIVE REPORT:

a.	Town Council Action from August 5, 2013 Meeting.  As a brief summary of action taken by Council at its last meeting, Planner Heard brought forward a couple of planning items of interest:
· Council granted unanimous approval for the conditional use permit to establish the two‑bedroom apartment above The Wright Place at 4009 N. Croatan Highway.
· Council set a public hearing date for consideration of the rezoning of the split-zoned property at 108 Ascension Drive.
· Also at the meeting, Council entered into an agreement with Albemarle & Associates Engineering for a stormwater management design for the first of the Town’s projects identified in the stormwater plan. The project being given priority is the area near the Hawks Street intersection on N.C. Highway 12. The general concept of the stormwater project will be to address the stormwater basin which occurs, where a low point collects runoff from surrounding properties. Installation would include a pump station at the lowest point of the basin, pipe under N.C. Highway 12, and outlet connection for pumping the stormwater back into the ocean. 


5.	SITE PLAN REVIEW:

a.	4900 N. Croatan Highway – 2nd Story Addition to Office Building.  Planner Heard summarized his staff memorandum dated August 15, 2013, regarding this application for a site plan review. Said memo is entered into the record:

Proposal
The applicant is requesting site plan approval to construct a second floor addition to the existing Coldwell-Banker Seaside Realty building at 4900 N. Croatan Highway.   The proposed addition would be over the northern portion of the building (the gridded area on the site plan) and expand the existing building by approximately 1,510 square feet for a total of 7,800 square feet of office space.  Ten (10) parking spaces would be added to the site to accommodate the additional office space.  The intent of the addition is to house Seaside Realty’s rental and sales divisions within the same building.

Background Information
The subject property presently contains the Coldwell-Banker Seaside Realty office, which is presently 6,290 square feet in size.  The property is 30,000 square feet in size (0.69 acre) and zoned Beach Commercial (BC-1).  The property has frontage on both Croatan Highway and Putter Lane, but gains access from two side entrances on Bennett Street.
Across the W. Bennett Street right-of-way to the south is another parcel zoned BC-1 which contains Beach Realty & Construction.  To the west, across Putter Lane, is the Sea Scape Golf Links, which is zoned Beach Residential (BR-1).  The golf course is subject to a conservation easement that ensures its use as recreational open space in perpetuity.  To the north are a series of four (4) undeveloped properties with frontage on Croatan Highway and Putter Lane.  These properties are presently zoned BR-1 and have twice been denied rezoning to the BC-1 district.  Across N. Croatan Highway to the east is a single-family residential neighborhood zoned Beach Residential (BR-1).  
The subject property was originally developed in 1989-90 with a 3,500 square foot retail building and separate 1,120 square foot Domino’s Pizza building.  Since the original approval, the use was changed to offices, the buildings were combined, and a functional second story was added over the southern portion of the building.  

Staff Analysis
Proposed Use: Expansion of office uses.  Permitted as a use of right in the Beach Commercial (BC-1) district.  

Lot Area: The subject parcel is 30,000 square feet (0.69 acre) in size.  This acreage exceeds the minimum lot size of 15,000 square feet in the BC-1 district.
Lot Coverage: The current amount of lot coverage on the subject property is 58.4%.  With the additional paved parking area and removal of another paved area, the proposed lot coverage would be 58.6%.  As the maximum lot coverage requirement is 60% for commercial uses, the proposed expansion complies with this standard.
Open Space: 41.4% of the property would be considered open space.  This percentage exceeds the minimum requirement of 35%.
Building Height: The maximum height for the addition is thirty-five feet (35’) from the existing grade to the peak of the roof.  The applicant is aware of this requirement and does not anticipate an issue with complying.  The exact height will be referenced on the building plans, once submitted.
Building Setbacks: As the proposed, second floor addition is directly over a portion of the existing building, the building setbacks would not change as a result of the proposed project.  The existing building setbacks are as follows:
Existing/Proposed		Required
Front			        76 feet			 	15 feet
Rear			        62 feet *	  		 20 feet
North Side		        51 feet	  		 	10 feet
South Side		        15 feet 			 	15 feet **
			* The rear setback is measured from the eastern edge of pavement for Putter Lane.
** When originally developed, the southern side setback was 15 feet for a corner lot.
Access: There are no changes being proposed for the current access to the site.  Seaside Realty would continue to have ingress and egress from the two existing drives off of Bennett Street.  
Internal Traffic Flow: As part of the project, the applicant is proposing to remove a portion of the internal drive aisle that circles the northern portion of the building (see the hatched area on the site plan).  So, the parking area at the front would be accessed independently from the parking area at the rear of the building with no connection between the two.
The Fire Department has reviewed this proposal and found no issues with the revised circulation pattern.
Parking: The minimum number of parking spaces is calculated below:
Parking Calculations		# Required Spaces
     7,800 s.f. offices 		       26 spaces
12 employees		         6 spaces
TOTAL		             32 spaces
The existing parking area for Seaside Realty contains 22 parking spaces.  With the proposed amendments, the site would contain 32 parking spaces, which meets the minimum parking requirements for the site.  To achieve compliance, the applicant has proposed to add ten (10) parking spaces on the existing site by: 
· Paving four (4) new parking spaces in the northwest corner of the existing parking area.
· Removing the existing paved drive aisle wrapping around the northern side of the building and converting a portion of the existing pavement into two (2) new parking spaces on both the eastern and western ends of this area.
· Removing the existing dumpster enclosure and loading area at the rear of the building and converting this paved area into two (2) parallel parking spaces.
With the additional parking spaces, ADA standards require an increase to a minimum of two (2) handicapped accessible parking spaces to serve the business.  The site plan must be amended to show an additional ADA parking space.
Loading Zone: The Town’s Zoning Ordinance does not require a loading zone for an office or retail operation of this scale.  However, a loading zone (minimum 12’ x 25’) is designated on the originally approved site plan in 1989.  The applicant is proposing to remove this loading zone in order to use the area for two (2) parking spaces. 
Trash Removal: The project was originally approved for the use of a commercial dumpster and a dumpster enclosure provided behind the southwest corner of the building.  However, the applicant states that the business has been using roll carts for trash and plans to continue doing so in the future.  The applicant is proposing to remove the existing dumpster enclosure as part of the expansion project.  If this concept is acceptable to the Planning Board, then the area to contain the roll carts should be identified on the site plan and screening provided.

Lighting: There are no revisions proposed to the existing site lighting.  If changes are proposed in the future, a lighting plan showing all changes must be approved by the Planning & Inspections Department.
Signs: There is no new signage associated with this project.  Existing signs may be temporarily removed as needed during renovations.
Water Service: The existing water service will be sufficient to accommodate the proposed expansion.  No improvements are needed.  
Wastewater Disposal: The applicant plans to obtain a permit from the Dare County Environmental Health Department, noting that the existing septic system is sufficient to accommodate the proposed expansion of the office building.
Stormwater Management: The applicant’s engineer has provided a written description of the planned stormwater management improvements in Note 14 on the left side of the site plan.  Although the overall lot coverage and proposed changes to the site are relatively minimal, the applicant is using the opportunity to remove some of the existing asphalt and create an additional stormwater infiltration basin to improve stormwater management on the site. 
Flood Zone: The subject property is located entirely within an X flood zone.  Therefore, no elevation requirements would apply to this project.
Building/Fire Codes: The proposed addition would have to comply with all applicable sections of the N.C. Building & Fire Codes. 

Land Use Plan
The Town of Kitty Hawk’s adopted CAMA Land Use Plan designates the subject property as a “Commercial, Shopping, and Working Area” on the future land use map. 

Planning Board Action
The Planning Board has been asked to provide the Town Council with a recommendation regarding the site plan for the Seaside Realty expansion project. 

Staff Comments
Staff asks the Planning Board to consider the following comments and conditions:
· The proposed roll cart storage area must be designated on the site plan and screening provided.
· An additional ADA handicapped accessible parking space must be provided on site.
· A septic permit must be obtained from the Dare County Environmental Health Department prior to the issuance of a building permit for the proposed expansion project.
· Any stormwater management improvements must be consistent with the Town’s standards.
· The construction of the addition must comply with all applicable standards of the Building and Fire departments.

Directions to the Subject Property
From Kitty Hawk Post Office, N. Croatan Highway & Kitty Hawk Road, drive approximately 1.9 miles north on N. Croatan Highway (Hwy 158). Seaside Realty is located on the left at the intersection with Bennett Street. Turn into Bennett Street just before the subject property.  You can then access the property by turning right off of Bennett Street. 

The applicant, Gordon Jones, was present for the review with the Board. Jones is the property owner, as well as the owner of Seaside Realty.

Concerning the loading zone being removed for the proposed use, Planner Heard stated there may be the need to replace the loading zone if a future retail use is re-established at the subject location. 

Fagan inquired about ADA handicap accessible parking.  The Planner confirmed that a second ADA space will be required and pointed out on the site plan the proposed location being considered for said requirement – this amendment needs to be made on the site plan by the applicant. The increase in the number of parking spaces kicks in the requirement for an additional ADA parking space; currently, there is only one ADA space on site. 



As to the septic permit, Planner Heard indicated to Fagan the applicant has yet to obtain the permit from the County’s health department. Regarding stormwater management improvements being consistent with Town standards, the same will be forthcoming. 

Upon inquiry by McClean concerning designating the trash carts as needing to be screened, the Planner noted, for clarification, it could be a recommended condition of approval. The site plan and information submitted by the applicant references removal of the dumpster area, so the applicant can be held to it as the Board is approving the applicant’s proposal. Jones indicated he has two roll carts (the big black trash container), as well as a recycling bin, and that the area under the new set of stairs (access to the second-story offices) could provide a place for storage of the carts. 

Jones stated he had nothing to add to the Planner’s summary of the application’s requests. 

Chairman Northen offered some suggestions regarding the potential location of the ADA parking space in the area of space #15 and space #32. The applicant agreed with the suggestion.

The Chair gave a consensus of the Board being in agreement, ready to act upon the application, and called for a recommendation. VC Garriss moved to recommend approval of the site plan to construction a second-floor addition to the existing Coldwell-Banker Seaside Realty building at 4900 N. Croatan Highway, adding the condition of constructing a screened area around the trash cans, as well as noting that the Board finds the application consistent with the Town’s adopted CAMA Land Use Plan. Upon call for the vote, the motion carried unanimously, 5‑0. 


6.	TEXT AMENDMENT:

a.	Section 42-69 through Section 42-74 – Board of Adjustment/Appeals/Variances.  Planner Heard recalled that at the Board’s last meeting, he had mentioned the Board would have over the next few months a number of text amendments coming forward as a result of some changes that have been made by the State legislature during its last session. This item is the first of those and includes significant changes addressing new standards and criteria for the Boards of Adjustment. 

A copy of the proposed amendments has been attached to these minutes [Attachment #1]. Heard’s staff memorandum on this matter, dated August 15, 2013, is entered into this record of review:

Proposal
During its recently completed session, the N.C. State Legislature adopted Session Law 2013-126, An Act to Clarify and Modernize Statutes Regarding Zoning Boards of Adjustment.  Although the general legal authority and concepts surrounding boards of adjustment remained the same, there were numerous changes and clarifications in the manner that such boards conduct their business.
The proposed ordinance is intended to incorporate all of the changes in the new law into the Town’s zoning ordinance.  
Staff has attached a copy of the Town’s existing ordinance and a copy of the same ordinance including the proposed changes (highlighted in red).  [See Attachment #1.]

Consistency w/ Land Use Plan
The Town’s adopted CAMA Land Use Plan does not contain recommendations regarding the Board of Adjustment, appeals, or variances.  
As part of its recommendation, the Planning Board is asked to make a determination whether the proposed text amendment is or is not consistent with the adopted CAMA Land Use Plan.

Planning Board Action
The Planning Board is asked to provide the Town Council with a recommendation regarding the text amendment proposal. 

Recommended Motion
Action by the Planning Board may include approval of the proposed amendments as outlined, approval with modifications, or tabling of the proposed text amendment for further consideration.  Adoption of the ordinance is not particularly time sensitive, but the Town will not be in compliance with State law until certain changes are adopted.
Should the Board decide to recommend approval of the proposed text amendment, the motion could be worded in the following manner:
“I move to amend Sections 42-69 through 42-74 of the Kitty Hawk Town Code updating standards for the Board of Adjustment, appeals, and variances. The Planning Board finds this amendment to be consistent with the Town’s adopted CAMA Land Use Plan.”

Offering a brief summary of the proposed changes, the Planner reviewed Attachment #1. 

A few minor changes were noted:
There is a term the State uses which differs from the Town’s ordinance reference to someone who makes a decision that an applicant can appeal from, being “the administrative official charged with enforcement of this chapter.” The Town’s reference usually addresses “the town planner,” but it could actually be anyone who is making that type of decision. The Planner clarified that an applicant can only appeal an administrative decision, not a decision of the Board of Adjustment or the Town Council, but of any staff member who makes an interpretation of the ordinance. 
A clerical correction is made throughout the ordinance to note the singular usage of “board of adjustment,” not the plural, “adjustments.” The State law uses the singular form.  

Under Section 42-72, one of the most significant changes the State legislature made is what is outlined under paragraph (b) regarding voting. It is still the same for variances – the board of adjustment still needs to have a super-majority in order to pass a variance; in other words, the applicant has to receive four out of five votes, not three out of five. What did change is an applicant no longer needs a super-majority in order to win an appeal (to overturn a decision of the official). The legislature has changed the standard to a simple majority, needing only three out of five votes in favor. 

Under paragraph (e), a whole section is added dealing with the powers and authority of the board. The State law makes it very clear and outlines it very specifically that the board of adjustment has powers to subpoena people to appear before the board and compel the production of evidence, as it is a quasi-judicial board, effectively operating in a similar manner to a court of law. The power is given to the chairperson of the board, but if the other board members feel the chairperson has not made the right decision, the members can discuss and come to a different conclusion; otherwise the authority lies with the chair to compel people to come testify or have someone produce evidence. 

For Section 42-73, the changes were so thorough that staff rewrote it – not that every standard changed, but the changes were so significant it was necessary to rewrite the section rather than show all the edits. The key points of the changes are:
	Who has standing – what type of person, corporation, or entity can appeal a decision and who can participate in the hearing related to the same.
	Outlining how notice is given – there were changes made as to whom notices are sent to and when the notices have to go out, as well as when someone can appeal the board’s decision. 
	The process of the board’s review of an appeal – what the applicant needs to do if they disagree with the board of adjustment’s decision.

Section 42-74 deals with variances, and the changes were also comprehensive, so staff substituted an entirely new section. One of the key items is under paragraph (a), where the State legislature did makes changes to the criteria that the board of adjustment has to consider in order to grant a variance. The first four items are word for word, and the fifth item (regarding a variance being minimal in nature) is not listed in the same area of the State law but it does reference this requirement. As it is something about which the board has to make a finding, staff chose to insert the same with the other criteria in this section. Other items deal with what is similar to the appeals or the process or standard of giving notice of a variance hearing, as well as the voting process.

The Chair noted the Town really has no option but to make the changes, to which the Planner concurred, saying, that otherwise, the Town’s ordinance would be inconsistent with State law. 

VC Garriss had no questions, indicating the Chairman covered his concern.

Fagan directed attention to Section 42-74, paragraph (e), asking what the circumstances were previously before the changes were made which would necessitate such a strong statement, “under no circumstance ….” Planner Heard explained that standard is actually one which did not change at all; basically, it is saying the board of adjustment is not allowed to permit a use which is prohibited in a district – the board of adjustment cannot go around a planning board or council’s process or authority. 

Pruitt asked if the Town Attorney is in agreement with the proposed ordinance, and Attorney Michael indicated the Planner has done a great job with the amended language. The changes become State law as of October 1, 2013, whether the Town adopts the language or not. 

There were no further comments by the Board members, so the Chair called for a recommendation. VC Garriss moved to amend Sections 42-69 through 42-74 of the Kitty Hawk Town Code updating standards for the Board of Adjustment, appeals and variances, to become effective October 1, 2013, adding the Planning Board finds this amendment to be consistent with the Town’s adopted CAMA Land Use Plan. The motion carried unanimously, 5-0. 


7.	COMMENTS:

a.	Chairman Northen.  The Chairman welcomed new member Chuck Heath to the Planning Board, expressing everyone looks forward to working with him. 

b.	Planning Board Members.  No other comments were made by the Board members.

c.	Town Attorney.  Nothing was addressed by the Attorney.

d.	Planning Director.  Planner Heard extended an invitation to Board members to attend the NC Chapter of Planning Association’s annual conference in Winston-Salem, September 18-20, 2013. Travel and training funds are available in the budget, and arrangements could be assisted if needed. The Chair encouraged members to attend, saying it would be well worth doing. 

8.	PUBLIC COMMENT

There was no public input.


9.	ADJOURN

With no other items, the Chair declared the meeting adjourned at approximately 6:40 p.m. 



														________________________________________

														Oscar Northen, Chairman


Attachments:   Attachment #1 – Pages 9-12

Minutes Transcribed and Respectfully Submitted By:   Betty Moore Williams


ATTACHMENT #1 – PB Minutes, August 15, 2013
6.	TEXT AMENDMENT: a.	Section 42-69 through Section 42-74 – Board of Adjustment/Appeals/Variances.  

PROPOSED AMENDMENTS

DIVISION 2. - APPEALS AND VARIANCES

[bookmark: COOR_CH42ZO_ARTIIADEN_DIV2APVA_S42-69IN]Sec. 42-69. - Intent. 
It is the intention of this division that all questions arising in connection with the enforcement of this chapter shall be presented first to the town planner for consideration and that such questions shall be presented to the board of adjustments only on appeal from a decision of the town planner an administrative official charged with the enforcement of this chapter, and that from the decision of the board of adjustments, recourse shall be had to the courts, as provided by law. It is further the intention of this division that appeals from a decision of a building inspector, related to this chapter but not pertaining to the state building code or state building laws shall be taken to the board of adjustments, and that from the decision of the board of adjustments, recourse shall be had to the courts, as provided by law; except that it shall be the duty of the town council to consider any amendments to this chapter, applications for conditional use or special use permits and any appeals or variances related thereto, or site plans as provided by this chapter and any other duty not specifically delegated to the board of adjustments herein. 
[bookmark: _CH42ZO_ARTIIADEN_DIV2APVA_S42-70BOADST]
Sec. 42-70. - Board of adjustments—Established. 
(a)	The board of adjustments is established and shall consist of five (5) members, including the chairperson, who shall be appointed by the town council. 
(b)	Members shall serve terms of three (3) years, with terms staggered to ensure that all members' terms do not expire concurrently. Vacancies occurring for reasons other than expirations of terms shall be filled as they occur for the period of the unexpired term. Members may be removed for cause by the town council upon presentation of written charges and after providing for a hearing thereon. The members of the board may be compensated for expenses incurred in the performance of their duties according to the reimbursement schedule which may be adopted by the town council from time to time. The board of adjustments is authorized to expend funds to obtain legal advice or other professional services necessary to discharge their duties. 
(c)	In addition to the five (5) regular members of the board of adjustments, the town council may appoint two (2) alternate members for terms of three (3) years. Alternate members shall be appointed for the same term, at the same time, and in the same manner as regular members. An alternate member may sit and deliberate in the place of an absent regular member, and an alternate member sitting on the board in place of an absent member shall have all the rights, privileges, and duties, including the right and power to vote, as the absent regular member, except that an alternate member sitting for an absent chairperson shall not exercise the duties, rights and privileges of the position of chairperson unless the vice-chairperson is also absent. Alternate members may be removed for cause by the town council upon presentation of written charges and after providing for a hearing. 
(d)	It shall be the duty of any regular board member to notify the chairperson and an alternate of an anticipated absence from any duly called meeting of the board of adjustments. 
[bookmark: _CH42ZO_ARTIIADEN_DIV2APVA_S42-71SAFFME]Sec. 42-71. - Same—Officers and meetings. 
(a)	The town council shall designate one of the board of adjustments members as chairperson and another as vice-chairperson, who each of whom shall serve for one year, or until a successor is designated. The board may adopt from time to time such rules and regulations as it may deem necessary to carry into effect the provisions of this subsection. 
(b)	All meetings of the board shall be held at a regular place and shall be open to the public. A quorum of four members shall be present at the designated meeting place before a vote is taken or final disposition of any appeal is made upon which the board is required to pass. The board shall keep minutes of its proceedings, showing the vote of each member upon each question, or if absent or failing to vote, an indication of such fact; and the final disposition of appeals shall be by recorded resolution indicating the reasons of the board therefor all of which shall be a public record. 

[bookmark: _CH42ZO_ARTIIADEN_DIV2APVA_S42-72SAOWDU]Sec. 42-72. - Same—Powers and duties. 
(a)	The jurisdiction of the board of adjustments is limited to questions and issues concerning this chapter, and the board shall hear administrative appeals and variance requests related thereto. By a vote of four-fifths of its members, the board of adjustments may reverse any order, requirement, decision or determination of any official related to this chapter, or may decide in favor of the applicant a matter upon which the board is required to pass under this chapter, or may grant a variance from a provision of this chapter. 
(b)	Voting.  The concurring vote of four-fifths (4/5) of the board shall be necessary to grant a variance. A majority of the board members shall be required to reverse any decision of an administrative official charged with the enforcement of this chapter or decide in favor of the applicant a matter upon which the board is required to pass under this chapter
(c)	The board of adjustments may not pass on any question, issue, appeal or variance request related to amendments of this chapter, the issuance of a conditional or special use permit or violations or orders related thereto, or review of site plans, such powers having been specifically reserved by the town council and not delegated to the board. Decisions rendered by the town council are not subject to review by the board of adjustments. 
(d)	The chairperson of the board of adjustments, or any member temporarily acting as chairperson, and the clerk to the board may are authorized to administer oaths to witnesses in any matter coming before the board. 
(e)	Upon written request by a party with standing in the matter, the board chairperson has the authority to subpoena witnesses and compel the production of evidence he/she determines to be relevant, reasonable in nature and scope, and not oppressive.  Decisions regarding subpoenas made by the chair may be appealed to the full board of adjustment.

Sec. 42-73. - Appeals and administrative review. 
(a)	Interpretations.  The board shall interpret zoning maps and pass upon disputed questions of lot lines or district boundary lines and similar questions that may arise in the administration of this chapter. The board shall hear and decide all matters referred to it or upon which it is required to pass under this chapter. 
(b)	Appeals. Pursuant to its powers and duties, the board of adjustment shall hear and decide appeals decisions of administrative officials charged with the enforcement of this chapter.  As used in this section, the term “decision” includes any final and binding order, requirement, or determination.
	(1)	Any person who has standing under G.S. 160A-393(d) or the Town of Kitty Hawk may appeal a decision to the board of adjustment.  A written notice of appeal stating the grounds for the appeal must be filed with the town clerk.  
	(2)	The official who made the decision must give written notice to the owner of the property that is the subject of the decision and to the party who sought the decision, if different from the owner.  The written notice must be delivered by personal delivery, electronic mail, or by first-class mail.
	(3)	The owner or other party shall have thirty (30) days from receipt of the written notice within which to file an appeal.  Any other person with standing to appeal shall have thirty (30) days from receipt from any source of actual or constructive notice of the decision within which to file an appeal.
	(4)	The official who made the decision must transmit to the board all the documents and exhibits constituting the record upon which the action appealed was taken. The official must also provide a copy of the record to the appellant and to the owner of the property that is the subject of the appeal if the appellant is not the owner.  
	(5)	An appeal of a notice of violation or other enforcement order stays enforcement of the action appealed from unless the official who made the decision certifies to the board of adjustment after notice of appeal has been filed that because of the facts stated in an affidavit, a stay would cause imminent peril to life or property or because the violation is transitory in nature, a stay would seriously interfere with enforcement of this chapter.  In that case, enforcement proceedings shall not be stayed except by a restraining order, which may be granted by a court.  If enforcement proceedings are not stayed, the appellant may file with the official a request for an expedited hearing of the appeal, and the board of adjustment must meet to hear the appeal within fifteen (15) days after such request is filed.  Notwithstanding the foregoing, appeals of decisions granting a permit or otherwise affirming that a proposed use of property is consistent with this chapter shall not stay the further review of an application for permits or permissions to use such property.  In these situations, the appellant may request and the board grant a stay of a final decision of permit applications or building permits affected by the issue being appealed.
	(6)	The board of adjustment must hear and decide the appeal within a reasonable time.
	(7)	Notice of the public hearing must be mailed to the person or entity whose application is the subject of the hearing; to the owner of the property that is subject of the hearing if the owner did not initiate the hearing; to the owners of all parcels of land adjoining the property that is subject of the hearing; and to any other persons entitled to receive notice at least ten (10) days, but not more than 25 days, prior to the hearing for any appeal. For the purpose of applying this standard, an adjoining property is deemed to be any parcel that abuts the subject property or is located directly across a public right-of-way from the subject property.  In the absence of evidence to the contrary, the Town may rely on Dare County tax listings to determine owners of the property entitled to mailed notice.
	(8)	The official who made the decision must be present at the hearing as a witness.  
	(9)	The appellant shall not be limited at the hearing to matters stated in the notice of appeal.  If any party or the Town would be unduly prejudiced by the presentation of matters not presented in the notice of appeal, the board shall continue the hearing.
	(10)	Voting on Appeals.  A majority of the board members shall be required to reverse any decision of an administrative official charged with the enforcement of this chapter. The board may reverse or affirm, in whole or in part, or may modify the decision appealed from, and shall make any order, requirement, decision or determination that ought to have been made. To this end, the board shall have all the powers of the official who made the decision.
 
Sec. 42-74. - Variances. 
 (a)	When unnecessary hardships would result from carrying out the strict letter of this chapter, the board of adjustment shall vary any of the provisions upon a showing of the following:
	(1)	Unnecessary hardship would result from the strict application of the ordinance.  It shall not be necessary to demonstrate that, in the absence of the variance, no reasonable use can be made of the property.
	(2)	The hardship results from conditions that are peculiar the property, such as location, size, or topography.  Hardships resulting from personal circumstances, as well as hardships resulting from conditions that are common to the neighborhood or the general public, may not be the basis for granting a variance.
	(3)	The hardship did not result from actions taken by the applicant or the property owner.  The act of purchasing property with knowledge that circumstances exist that may justify granting of a variance shall not be regarded as a self-created hardship.
	(4)	The requested variance is consistent with the spirit, purpose, and intent of the ordinance, such that public safety is secured and substantial justice is achieved.
	(5)	The variance is the minimum variance that will make possible the reasonable use of the land, building, or structure.
(b)	Notice of the public hearing shall be posted on the subject property at least ten (10) days, but not more than twenty-five (25) days, in advance of public hearing at which the board is to consider the variance. Notice of the public hearing must be mailed to the person or entity whose application is the subject of the hearing; to the owner of the property that is subject of the hearing if the owner did not initiate the hearing; to the owners of all parcels of land adjoining the property that is subject of the hearing; and to any other persons entitled to receive notice at least 15 days ten (10) days, but not more than 25 days, prior to the hearing for any variance. For the purpose of applying this standard, an adjoining property is deemed to be any parcel that abuts the subject property or is located directly across a public right-of-way from the subject property.  In the absence of evidence to the contrary, the Town may rely on Dare County tax listings to determine owners of the property entitled to mailed notice.  
 (c)	Voting on Variances.  A concurring vote of four-fifths (4/5) of the board members shall be required to grant a variance. The board may grant the variance as requested, deny the variance, or .
 (d)	The board of adjustments may impose appropriate conditions on any variance, provided the conditions are reasonably related to the variance. A violation of such conditions and safeguards, when made a part of the terms under which the variance is granted, shall be a violation of this chapter. 
 (e)	Under no circumstances shall the board of adjustments grant a variance to allow a use not permissible under the terms of this chapter in the district involved, or any use expressly or by implication prohibited by the terms of this chapter in the district. 
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