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KITTY HAWK BOARD OF ADJUSTMENT

MINUTES

March 29, 2007 – 4:00 p.m.

Kitty Hawk Municipal Building

AGENDA

1.  Call to Order/Attendance   

2.  Approval of Minutes from January 25, 2007 Meeting  

3.  Call to Order

4.
Swearing In of Speakers

5.
Variance Hearing:  

a.  3937 Pineway Drive, PIN #986510453311 - Requested variance of 0.7 feet from the regulatory flood protection elevation height required by Sections 8-52 and 8-52(e)(3) of the Town Code to convert a portion of the lower level of the residence into heated living space.      

6.
Board Deliberation & Decisions:
a.  3937 Pineway Drive

7.
Other Business:

a.  Chairman Taylor

b.  Board of Adjustment Members
c.  Town Attorney
d.  Planning Director
8.
Adjourn

1.
CALL TO ORDER/ATTENDANCE:
Chairman Earl Taylor called this meeting to order at approximately 4:05 p.m. 

BOARD MEMBERS PRESENT:
Earl Taylor, Chairman


Carl McClees 


Barbara Connery


Matthew Spencer, Alternate  


Craig Garriss, Alternate

BOARD MEMBER ABSENT:  
Vivian Hawkins-Wolfe, Vice Chair, Excused

Beverly Chambers, Excused  

STAFF PRESENT:
Robert Outten, Town Attorney


Joe Heard, Director of Planning


Barbara Smith, Recording Secretary

Chairman Taylor noted that a quorum is present and the meeting may continue.  

2.  
APPROVAL OF MINUTES FROM JANUARY 25, 2007 MEETING:  
All members indicated that they had received and read the Minutes of the January 25, 2007 meeting.  Connery moved to approve the Minutes of the January 25th meeting.  After a second by McClees, the motion was approved by assent.  
3.  CALL TO ORDER:  

Chairman Taylor called the meeting to order.  This meeting is a continuance of the variance hearing held on January 25, 2007.  The members in attendance are the same as those who heard the evidence presented at the first hearing.  Upon advice of Town Counsel, since those members are the same today, they need to hear the remaining evidence and make the decision.  

4.
SWEARING IN OF SPEAKERS:  

**NOTE:  The Board of Adjustment is a quasi-judicial body and anyone participating  in a public hearing before the Board must be sworn in prior to speaking.  When appearing before the Board, please state your name and address for the record and address the Board members in a courteous manner.  

Chairman Taylor called for those who may testify at today’s hearing to be sworn in.  Secretary Smith swore in Applicant John DeLucia and Planning Director Joe Heard at approximately 4:10 p.m.  

5.
VARIANCE HEARING:  

a.
3937 Pineway Drive, PIN #986510453311 - Requested variance of 0.7 feet from the regulatory flood protection elevation height required by Sections 8-52 ad 8-52(e)(3) of the Town Code to convert a portion of the lower level of the residence into heated living space.  
Planning Director Heard announced that this meeting was appropriately advertised and posted on March 9, 2007, prior to the fifteen (15) day requirement.  Attorney Outten queried if the applicant, John DeLucia, had any objection to the notice, and was prepared to go on as the applicant.  Mr. DeLucia affirmed that he had no objection and was prepared to proceed.    

Chairman Taylor announced that this is a continuance of a case heard previously which, due to ques​tions about the rules and the ordinances, the Board of Adjustment unanimously agreed to continue the case until they heard back from the State regarding some of the questionable items that came up at the hearing, and to ensure that the actions the Board took were appropriate and within the law.  Chairman Taylor invited the Applicant John DeLucia to offer additional evidence.  

Applicant John DeLucia stated that he did not present evidence to the Board last time because he was shocked when he found out that asking for this variance would cost everyone more.  He pro​ceeded to relate what he had not said last time, and thanked the Board for continuing this hearing for him.  Mr. DeLucia felt that it was beneficial to everyone, including the Town, to see some of the information that came back since he felt that they were all a little bit in the dark.  

Mr. DeLucia said that the variance he was asking for was to allow him to raise the level of his existing garage floor to match his existing first floor level which is above the National Flood Elevation but does not meet the one foot (1’) freeboard clearance.  He continued that they heard at the last meeting that actually now Kitty Hawk is measuring to the bottom of the floor joists, so some of the informa​tion which the Board was given previously about him being able to have a lower ceiling height would not be germane.  He would not be able, from the bottom of his floor joist to the ceiling that he has in his garage, to have any type of usable space at all.  Mr. DeLucia went on to say that he did under​stand that the commercial or residential code will be changed in July, and that would not allow ceil​ings to be lower than that seven foot six inches (7’6”) elevation.  Although he did not know if the change was going to happen or not, he knew it was in the works.  

Mr. DeLucia related that he moved into the house ten years ago, which is a split level house with an approximate fourteen foot ceiling in the garage, and which is full of things such as furniture, bicycles, and ping pong tables.  There are a lot of flood prone items in his garage today, and there is also a bathroom that is down on that level on the slab; it is functional and works fine, but it too does not meet the base flood elevation.  Mr. DeLucia said that what he really wants to do is to raise a portion of his floor to about 500 square feet, and would like to raise the bathroom up to that additional four feet and swap it with a room in the house.  He can then use the area that contains the bathroom for the office.  He said that he did not build the house, but bought it the way it was.  He has three chil​dren and an infant now and they are “busting out of the seams”.  Mr. DeLucia stated that he loves living in Kitty Hawk, and he is not doing this to provide more resale value to his house.  They are using the garage somewhat right now as a recreation room in the summertime and when it is not too hot or too cold.  Being able to add this square footage to this space at the same elevation would allow him to use existing door headers, and he would not need to change the structure of his house.  Mr. DeLucia said that he is willing to build the new addition to be flood proof, which he does not have a problem with and thinks is a good idea.  He related that during Hurricane Floyd, Mayor Clifton Perry told him that the water was the highest that the Mayor had ever seen the water come up in the village, or in one hundred years.  Mr. DeLucia said that he still had six or eight inches of freeboard in his garage, and had no water there.  He felt fairly comfortable that even being below the one foot (1’) elevation, he is still able to move his furniture and some of his things up to a higher elevation, can get his bathroom up to a higher elevation, and can actually protect his house better if the Town will allow him to do that than it is today.  He is not going out of his footprint, nor adding another bedroom, but is simply trying to add some space for his growing family and for his children.  

Mr. DeLucia continued that he had read the report and was happy to see the memo which came today from Tammy Riddle who had addressed the Board at the last hearing, and read the following from the final paragraph:  “Therefore, granting this variance should not jeopardize the Town’s NFIP partici​pation provided they continue on this same path.”  Mr. DeLucia noted that he thought that was a lot different from what they had heard last time.  He understood that there could be some reduction in points and that they could receive some other points.  He noted that he has been testifying in front of Boards for over twenty years for other people, and he hopes they can find a way to let him do this.  

Chairman Taylor called on Planning Director Heard to present evidence for the Town.  

Planning Director Joe Heard provided new information, and requested that the members brief themselves again on the application.  He had some of the information that was provided the first time.  Chairman Taylor asked if all Board members had a chance to read the new information, which all members affirmed.  Planner Heard offered to provide a brief visual refresher, if anyone needed that.  Otherwise, he focused on the new information that the Board requested at the last meeting.  

Following that prior meeting, the staff contacted two different agencies.  The main agency of which the question arose at the last meeting was the Insurance Services Office, which is the agency that determines the insurance classification or rating of communities throughout the United States.  As outlined in their letter, which the members had received as Exhibit “E”, (the first four exhibits were the same as the previous part of the hearing), the Town presently has 2,139 points.  Anything between 2,000 and 2,500 means that Kitty Hawk is a Class 6 community, which means that it is one of the better situated communities on the Outer Banks from that standpoint; most of the others are a Class 7.  It notes in that letter that the specific question asked by the Town was that if a single vari​ance was granted in this case, the Town would lose twenty percent (20%) of the points they received for the freeboard credit.  The Town can obtain up to one hundred (100) points for having that one foot freeboard requirement by requiring people to elevate their buildings to create a safer situation.  The Town of Kitty Hawk is only eligible for sixty-eight (68) points because almost one-third (1/3) of the Town is public lands, such as the Coastal Reserve which has thousands of acres in it.  The Town cannot actually receive full credit for that land because the ISO does not count it since there are no buildings in those areas.  The Town receives a large credit toward the total score for that in other areas but loses some credit points there.  The most the Town can receive is sixty-eight (68) points, and it would lose twenty percent (20%), or fourteen (14) points, if a variance is granted, even if it is perfectly legitimate and if the Board makes all the findings and feels that it is appropriate.  If the Town was to receive another variance request following an approved variance, and also approved that, the Town would lose the entire sixty-eight (68) credit points.  The reason for that is that the ISO has an eighty percent (80%) cut off point; one variance would put the Town at eighty percent (80%), and two would put the Town at sixty percent (60%).  The Town would lose the entirety of those 68 points should this variance and another variance, or any two variances, be granted.  With the current figure of 2,139, it does not put the Town under 2,000 where it would lose its present classification, however, he pointed out that those are points that this Town could never regain.  Right now, the loss would not hurt the Town, but if the Town was not able to receive all the other points that they receive for other reasons, that could be something that affects insurance rates in the future.  The Town is updated every five (5) years, and they do not know what their rating criteria will be four years from now.  The Town may only be at a point where it has 2,010 points, and this 68 points could make the difference at that time.  Although there would not be an immediate impact or effect, it does not mean that the potential for the loss of points is there in the future.  That would mean that bump​ing Kitty Hawk from a Class 6 to Class 7, should that ever occur for this reason or any other in which the citizens currently receive a ten percent (10%) reduction in insurance rates, would drop to a five percent (5%) reduction.  That is what the first letter from the Insurance Services Office outlined.  

Planning Director Heard continued that in his and Environmental Planner White’s discussions with the agencies, they outlined that there are many other ways that the Town can obtain CRS rating points.  For instance, the Town could acquire additional developable land and take it out of development, can 

make stormwater drainage improvements, or could send out additional educational mailings to the populace.  There are a whole variety of ways that communities may build up those points, however, they do come at the time and expense of the communities.  There is a cost of at least time, if nothing else, relating to any of those measures.  

The Planner indicated that when they talked with the people from the Insurance Services Organization, one of the other things that the agency stressed was that in some ways their penalties, or the negative factors that they would place on something, may not be as important as what the National Flood Insurance program would do.  Staff returned to talk to Tammy Riddle to ask her to talk with her supervisors and answer some questions related to the impact from their perspective if the Town granted a variance.  The Board received a copy of their response, which the applicant actu​ally received prior to the Board earlier today, and he has had an opportunity to review this as well, as he referenced in his presentation.  The key points in this are a little uncertain because they cannot quantify it like the ISO does; it is more subjective as far as a decision is concerned, should anything ever occur.  If FEMA determines that the Town is not properly enforcing its Flood Damage Preven​tion Ordinance, they can put the Town on probation, or even impose the ultimate penalty of not per​mitting the Town to continue to be in the National Flood Insurance Program.  The page from the N.C. Department of Crime Control and Public Safety, Floodplain Management Branch, entitled “Effects of Non-Participation in the National Flood Insurance Program”, outlines what this would mean for the Town.  The biggest problem would be that there would be no flood insurance offered in the Town.  Their letter notes that it can be a pattern of variances that they feel are unfounded, that do not meet the criteria.  Planner Heard said that they have been told by Ms. Riddle that there have been communities who lost out as a result of one single variance that the agency felt was very blatantly opposed to the Ordinance, although he emphasized that he was not suggesting that was the case with the variance being heard today.  However, he pointed out that it can result even from a single action, although they are looking for a pattern of the Town either not enforcing, or granting variances that would not comply with the variance procedure outlined in the Flood Damage Prevention Ordinance.  The basic standard for that is the third item they included in the Board’s packet, the document entitled “Enforcement of the Ordinance - C. Variances” which outlines the standards that they expect to be enforced.  

Referring to Mr. DeLucia’s reference toward the end of his presentation about that last paragraph from Ms. Riddle, the Planning Director clarified that the statement about granting the variance should not jeopardize the Town’s NFIP participation “provided they continue on this same path”.  Staff also asked Ms. Riddle what her intent was with that statement about the path that she is referring to in the memo, if it is referring to the previous sentence that the Board appropriately weigh all risks and measures.  If the Board does find that the variance request complies, then what Ms. Riddle is stating is that she does not think that it will be an issue.  However, if the Board is going outside of those boundaries, then they would have some concerns.  

Spencer requested that Planning Director Heard address Mr. DeLucia’s point, as he understood it, that they have now moved from a situation where the applicant might have had a seven foot ceiling to not having any ability to do what he wants to do without this variance.  Planning Director Heard noted that Mr. DeLucia made that point at the last meeting as well.  Based on the information that 

was presented to staff at the time of the variance request, there was some confusion in the under​standing and which he demonstrated on the simplified chart presented at the last meeting.  He noted that they had pointed out that they have the existing floor and the difference that they are talking about is the way the Town measures at present would be to the bottom of the lowest structural mem​ber, or underneath the floor system.  The Planner related that Mr. DeLucia assumed that it meant to the top of the floor, which is the way most of the towns along the Outer Banks measure it, and the information that he submitted was actually showing something that was one foot (1’) higher.  In real​ity, his point was that he did not need a variance of 0.7 feet, but needs a variance of 1.7 feet in order to comply with the current Town standards based on how the Town measures the regulatory Flood Protection Elevation.  That difference is the difference between his being able to potentially build something with a seven foot (7’) ceiling height and not being able to do that.  That was his point, and that is factual, and staff agrees with that and agreed with the information he has provided to the Town at that last meeting as to the facts of that matter.  

Mr. DeLucia concluded by saying that he has presented many variances and hearings over twenty years in Kitty Hawk, and said that he would not ask the Board for this variance if he did not believe that he really had a hardship.  

Chairman Taylor called for a motion to close this session and enter into deliberations.  McClees so moved, and was seconded by Connery.  The motion was approved by assent.  
6.
BOARD DELIBERATION & DECISIONS:  

a.  3937 Pineway Drive.  

Chairman Taylor elucidated that the Board has been requested by Mr. DeLucia to allow a variance at  3937 Pineway Drive, and the request rather than 0.7 feet as stated in the Agenda is 1.7 feet.  The members have all had a chance to read the information from the various agencies requested at the last  meeting.  He thanked the Town Staff for their response in getting that information back to the Board.  He asked the Board members if there were any questions regarding those responses that would affect its decision.  

Connery commented that this information sheds an entirely different light on the matter.  She related that she was left after the last meeting with an entirely different take from Ms. Riddle and this has caused her to look at this a bit differently.  She thought that the potential loss of the Town’s Class 6 rating is something that they should look at very seriously, however, it certainly is not as black and white as she thought it was a couple of months ago.  She thought that it would be a function of the Town and the Planning Department to continually be looking at ways to increase the number of points as a Town in any event regardless of whether this variance is granted or not.  Connery contin​ued that she is more inclined at this moment to grant the variance than she was.  She did not think that they should not grant the variance because they are afraid that if another variance is granted in the future that it may affect them.  She thought that this must be decided on its own merits because if it is a variance that has merit, then it is defensible, and Ms. Riddle’s latest communication implies 

that they would take that into account.  Taylor agreed with Connery, saying that the Board’s respon​sibility is to look at each case individually per the Board of Adjustment guidelines.  

Connery indicated that another point is that it seemed to her that with this variance, the structure is actually better in terms of flood protection than it is in its current state, that it will be less flood prone than it is at this moment.  

Taylor observed that in their discussion of variances and what hardships are, which is listed on the second page of the federal document, an unnecessary hardship is define, and he felt they should take the time to review that in light of this case and make sure in their minds that whatever decision they make is appropriate.  Spencer said that he understood that this is what FEMA will look at when they evaluate what the Board has done today.  He said that it is troubling when it states in the first para​graph on the second page of the document “Enforcement of the Ordinance -- C. Variances” that “However, it is hard to imagine any physical characteristic that would give rise to a hardship suffi​cient to justify a variance to the flood elevation requirements of the floodplain management ordi​nance.”   So they know what the Federal government  thinks of this.  He felt they were asked to weigh the hardship to Mr. DeLucia against the detriment to the Town, and it is not an easy decision.  Spencer said that he had thought about this quite a bit.  Taylor added that he has re-read this section numerous times, and also felt the risk they are putting the Town and the citizens in if they do grant this variance.  That is a potential risk.  Spencer continued that his understanding was that if they grant this variance, even though he agrees that they are deciding this case on its own merits, the next person who comes in with a similar request will cause the Town to lose its rating points if they grant it.  They had better choose wisely for Mr. DeLucia because he may be the only person who may receive a vari​ance on this issue without it costing the town its rating and ultimately insurance money.  Taylor agreed that there is a risk before the Board.  He thought that this is the first time that this Board of Adjustment has had a case of this nature, and they need to choose wisely and make sure that they have thought through this variance request.  They have all had time to think about it.  

Connery suggested that if they use the bullet point definitions of unnecessary hardship on the docu​ment entitled “Enforcement of the Ordinance -- C.  Variances”, and if they say that this in effect is the absolute guideline that the Board must use, that they could not grant the variance.  They are not going to lose all of the beneficial or productive use which they have italicized, and it would certainly render the property valueless.  This is an incredibly stringent set of criteria, and if this is the criteria, she agreed with Spencer about the sentence (in italics above), saying it is easy to see why it would be hard to find a situation that would justify a variance.  

Attorney Outten advised that the Board is operating under Ch. 20-42, Flood Plain Prevention Ordi​nance, and the variance criteria that the Town has adopted is set forth in that ordinance.  It is essen​tially verbatim of what the federal rules say, but it requires the Board in Ch. 20-42(d) to consider eleven factual things, and sets forth in Ch. 20-42(i) the criteria to grant the variance after they have considered those other factual concerns.  It leads them to where they are ultimately once they have proceeded through the process because they must show sufficient cause and must also find that the failure to grant would result in exceptional hardship, which is what the Board was just 

discussing.  The Board must consider all of that so that whatever they decide to do can be put in the order or the ruling that they did those things.  

Taylor discussed requirements of the Board of Adjustment guidelines, and Attorney Outten explained the difference in interpreting a ruling versus granting a variance.  McClees reasoned that hardship is a determination that failure to grant the variance would result in exceptional hardship.  He did not believe that this was an exceptional hardship situation.  The Board members discussed whether previ​ous applications have so affected the whole Town, and the increase in flooding in recent years.    

With no other questions, Chairman Taylor called for a motion to grant or deny the variance.  McClees made a motion to deny the variance.  After a second by Spencer, the motion was unanimously approved.  The variance is denied.      
7.
OTHER BUSINESS:  

a.  Chairman Taylor.    None.  
b.  Board of Adjustment Members.    None.  
c.
Planning Director.   

Planner Heard reminded the members that a few months ago he had polled them by e-mail regarding some issues.  He informed the Board that Staff has updated the application forms for both variances and appeals in the manner that it was presented to the Board with a few minor tweaks that some members had suggested.  The information that  the Board will be receiving from this point on with the applications will be laid out in the same manner in which the Board makes their decisions.  They will be able to look at those and not be required to filter through information in a letter or other format.  Staff hopes that will be helpful to the Board in the future.  

Secondly, as a result of that survey, they had asked the Board of Adjustment members if they had an interest for Staff, through the Planning Board and Town Council, to pursue a Text Amendment to place a time limit on when someone may appeal a decision, particularly as it relates to the issuance of a permit.  The consensus that was received from the members was thirty (30) days as an appropriate time limit.  The Planner indicated that he will take that information and process a Text Amendment for Planning Board review, and as a request for adoption by Town Council to put it in place.  Based on the Board of Adjustment’s input, they will proceed with that.  He reminded the Board members that the importance of that amendment is that in a situation where someone has obtained a permit and is actively constructing a building or developing a property in reliance on that permit, often it can be seen as unfair if they are nine months into a project and suddenly someone makes an objection, even if that objection is valid.  The permittee has spent a great investment of time and money on that project.  Many communities have a standard like that which limits the time frame in which something can be appealed to protect the interest of someone who has legally and legitimately obtained a permit.  

Planning Director Heard introduced the new Town Manager John Stockton.  Manager Stockton talked briefly about getting to know the members.  In listening to the hearing which the Board has just conducted, he noted that they have quite a job before them.  They are in tune with the program that the Town has in place and it is very admirable.  He promised that the Board will be seeing more of him.   

8.
ADJOURN:

There being no further business before the Board, Chairman Taylor called for a motion to adjourn.  Connery so moved, and McClees and Garriss seconded.  The motion was approved by assent, and Chairman Taylor announced that the meeting was adjourned.   Time was approximately 4:55 p.m.








Respectfully submitted,









_____________________________









Barbara A. Smith









Recording Secretary

These Minutes were approved at the ________________ meeting.  

Kitty Hawk Board of Adjustment Meeting, March 29, 2007

