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KITTY HAWK BOARD OF ADJUSTMENT
MINUTES

February 11, 2010 - 4:00 p.m.

Kitty Hawk Municipal Building

AGENDA

1.
Call to Order / Attendance
2.
Approval of Minutes from July 30, 2009 Meeting

3.
Swearing In of Speakers 

4.
Public Hearing:
a.
3530 Bay Drive, PIN # 987515742831 – In the Beach Residential (BR-1) district, Section 42-247(d)(3), the Town presently has a front building setback requirement of twenty-five feet (25’). The applicant is requesting a variance of thirteen feet (13’) from the required minimum front building setback in order to construct a two-car garage as close as twelve feet (12’) from the front property line.


5.
Board Deliberation & Decision:

a.
3530 Bay Drive, Section 42-247(d)(3) – Variance from Front Building Setback Requirement of Twenty-Five Feet (25’)


6.
Consideration of Board of Adjustment Work Plan for FY 2010-11

7.
Other Business:


a.
Chairman Taylor



b.
Board of Adjustment Members



c.
Town Attorney



d.
Planning Director
8.
Adjourn

1.
CALL TO ORDER / ATTENDANCE
Chairman Taylor called this meeting to order at approximately 4:00 p.m., followed with roll call.

BOARD MEMBERS PRESENT:

Earl Taylor, Chairman










Barbara Connery, Vice Chair











Beverly Chambers











Pat Forrester
Matthew Spencer, Alternate





BOARD MEMBERS ABSENT:


Jim Geraghty

John Richeson, Alternate


STAFF PRESENT:





Joe Heard, Director of Planning and Inspections

Steve Michael, Town Attorney
Betty Williams, Recording Secretary
In Geraghty’s absence, the Chair appointed Alternate Spencer to sit with the board as a voting member. 
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2.
APPROVAL OF MINUTES FROM JULY 30, 2009 MEETING
Hearing no corrections or additions, Chairman Taylor asked for a motion for approval of the minutes. Forrester moved for the approval of the minutes of the July 30, 2009 Board of Adjustment meeting, with a second by Connery. The vote carried unanimously, 5-0. 
3.
SWEARING IN OF SPEAKERS
At this time, Recording Secretary Williams swore in by oath Planner Heard and the applicants for the subject variance request:  Phyllis E. Mendel and Janice D. Wagner, property owners of 3530 Bay Drive, Kitty Hawk.

4.
PUBLIC HEARING
a.
3530 Bay Drive, PIN # 987515742831 – In the Beach Residential (BR-1) district, Section 42-247(d)(3), the Town presently has a front building setback requirement of twenty-five feet (25’). The applicant is requesting a variance of thirteen feet (13’) from the required minimum front building setback in order to construct a two-car garage as close as twelve feet (12’) from the front property line.  Using Exhibits “A” and “B” as references, Planner Heard presented an overview of the Town’s position as detailed in the staff memorandum dated February 11, 2010. Said memorandum concerning this subject variance request is entered into the record:
Requested Action

Phyllis Mendel and Janice Wagner have submitted an application for a variance of thirteen feet (13’) from the minimum building setback standards in Section 42-247(d)(3) of the Kitty Hawk Town Code to allow for the construction of a two-car garage with a front setback of twelve feet (12’) on their property at 3530 Bay Drive.  Presently, the minimum front yard building setback permitted in the Beach Residential (BR-1) district is twenty-five feet (25’). 
Supporting Documentation
Applicant’s Exhibits:
The applicants have submitted a variance application, as-built survey and site plan showing the proposed improvements. 
Exhibit A – As-built survey of existing conditions at 3530 Bay Drive by William Jones, with revisions dating to July 11, 2005. 
Exhibit B – Partial site plan prepared by the applicant showing the existing conditions and proposed improvements on the front (eastern) portion of the subject property. 
Ordinance References:
Town of Kitty Hawk Zoning Code, Section 42-247(d)(3):  The minimum yard setbacks shall be in accordance with the following chart:

Dwelling Size (in sq ft)
Side Setback (in ft)
Front and Rear Setbacks (in ft)

3,000 and under


10





25


3,001--3,500



12.5





25


3,501--4,000



15





25


4,001--5,000



17.5





25


5,001--6,000



20





25


6,001 and over


25





25
Background Information
· The residence at 3530 Bay Drive was constructed in 2004 by the current owners of the property.

· If approved, the proposed project would involve adding a significant amount of fill to raise the area where the garage is to be located up to the main level of the residence (2nd floor).  The existing driveway would be relocated to the southernmost boundary of the property and reoriented to properly access the new garage, which would be perpendicular to Bay Drive.

· In their proposal, the applicants make reference to a potential multi-use path project that may be constructed along Bay Drive by the Town of Kitty Hawk.  It is important to note that due to the engineering and financial challenges facing this project, final design of this multi‑use path is on hold indefinitely and the project may never be built.

Directions to the Subject Property

From Kitty Hawk Post Office (US HWY 158 & Kitty Hawk Road), travel 0.7 miles south on N. Croatan Highway (US HWY 158). Turn right onto Tateway Drive and travel approximately 0.3 miles west. At the end of Tateway Drive, the road makes a sharp turn to the left and becomes Bay Drive. 3530 Bay Drive is located almost directly as the road turns to the left.

** NOTE: The challenging topography of the subject property is an important component of this variance request.  It is difficult to show or explain the extent of the slopes on this property with words or photographs.  The Board of Adjustment members are strongly encouraged to visit this site prior to the meeting on February 11th to view the site conditions.  

Planner Heard first reviewed and described the site’s unique features and orientation and how the driveway and the proposed garaged would be entered. The variance request is being sought for reasons of safety for how persons enter/exit the subject property while dealing with traffic flow within the adjacent sharp curve where Tateway Street becomes Bay Drive. Repositioning the driveway further to the south and the orientation of the proposed garage would allow drivers to have a safer sight distance and improved angle of entry onto the street. 

Also displayed on the Town’s projection screen for reference were photographs taken by staff of the subject site and vicinity. Chairman Taylor polled board members, verifying they had visited the subject property and had an actual understanding of the topography.
Additional material prepared by the applicant provided a cross section of the property and improvements, detailing the position of the proposed garage, a proposed bulkhead and reposition driveway. This document was identified and entered into the record as Exhibit “C.”
Another document provided by the applicant depicted the existing and proposed elevations. This document was identified and entered into the record as Exhibit “D.”

Upon a clarifying question by Chairman Taylor, Planner Heard explained the proposed fill and grading will place the repositioned driveway and the proposed garage at the same level as the existing second story of the structure. Should the variance request be granted, the permitting process will address the details concerning the substantial amount of fill required to accomplish the proposal.
Exhibits “E,” “F” and “G” were also identified and entered into the record, which were letters of support from adjacent property owners.
Planner Heard reiterated the applicant’s reference to the Town’s proposed multi-use path along Bay Drive, which has been actively discussed by the Town during the last year. Several designs have been attempted to address safety concerns expressed by affected property owners. However, the project is facing engineering issues which are leading to significant financial challenges, and as a result, the Town Council has put the project on hold indefinitely and there is the chance the multi-use path project may not even occur. 

According to NC State law, the Board of Adjustment is required to make specific findings. Planner Heard pointed out the BOA must find in favor of the applicant on all items in order to grant the variance request. The staff findings and recommendations were next reviewed:
	QUESTION
	ANSWER

	1. Do special conditions and circumstances exist which are peculiar to the land, structure, or building involved which are not applicable to other land structures, or buildings in the same zoning district?


	Yes.   The subject property has a very steep slope running from the front to the rear of the property.  This slope limits the ability of vehicles to maneuver on the site and the potential location and orientation of any addition to the existing residence.  The location of the existing residence on the property also limits options for locating a garage on the property.


	2. Would a literal interpretation of the zoning code deprive the applicant of rights commonly enjoyed by other properties in the same district?

	Yes.  The subject property is a fairly large-sized parcel that would typically be able to accommodate the existing residence and proposed garage, like many of the surrounding properties.



	3. Do the special conditions and circumstances result from the actions of the applicant?


	**Partially, yes.  The applicants did select the location of the existing residence on the property, which limits the potential location of the proposed garage.  However, the challenging topography of the site limited the initial location of the residence and current options for location of the garage. (**See page 7.)


	4. Would granting the variance confer special privileges to the applicant that are denied to other land structures, or buildings in the same zoning district?


	No.  The applicant is seeking to construct a two-car garage similar to most other properties in the surrounding neighborhood.

	5. Is the requested variance the minimum possible to make reasonable use of the land, building, or structure?
	Yes.  Planning staff has evaluated the situation and has not found an alternative layout that would safely permit the proposed garage and lessen the amount of the requested variance.  


	6. Is the requested variance in harmony with the general purpose and intent of the zoning code?


	Yes.  Building setback requirements are generally adopted for the purposes of securing safety from fire, providing privacy, preventing overcrowding, and achieving a desired pattern of development.  The requested variance does not appear to be contrary to any of those goals.  In fact, the proposed location and orientation of the garage will allow safer access into the property.



	7. Would granting the variance be injurious to the neighborhood or detrimental to the public welfare?
	No.  Staff has not identified any property owner who would be negatively impacted by the granting of this variance request.  The proposed garage is not in close proximity to other residences in the area.  As mentioned above, the proposed location and orientation of the garage will allow safer access into the property.




Staff Findings & Recommendation:
· Due to the location of the existing residence and steep slope of the property, the applicants have a legitimate physical hardship that prevents them from locating the proposed garage in a manner that would not require a variance.

· The applicants have taken great care in considering the safest, least obtrusive option for locating the proposed garage.  

· Due to the location of the proposed garage addition, the variance request would not appear to harm adjoining property owners if granted.

For the reasons listed above, staff feels that all applicable criteria have been met and is recommending approval of the requested front building setback variance at 3530 Bay Drive.

After the Planner’s review of the staff’s findings and recommendation, the Chair called the applicant forward for presentation and answering questions, with Mendel speaking on behalf of the application. Mendel noted her primary residence as 675 Inland Drive, Kernersville, NC, along with a moment of thanks to the board members for their time and attention to this matter and for personally visiting the subject location for inspection.
Mendel explained that over the last few years, there have been problems experienced by guests to her home at 3530 Bay Drive, particularly with entering/exiting the driveway. As the home was being built, such problems with sight distances were not envisioned. Some guests which have chosen to park along the roadside to avoid the driveway problems still have to deal with the traffic hazard of a nearby sharp curve. Roadside parking also presents further sight problems for traffic and adjoining properties.  
The variance request was first prompted and considered in reaction to the Town’s proposal of a multi-use path along Bay Drive, Mendel offered as history behind the variance conception. The request is an attempt to resolve compounding issues with existing and future problems with sight distances and use of the property should the multi-use path be installed. Fearing the additional mix of bicycle and foot traffic along with the users of the subject property, Mendel added, the variance request addresses such a future concern. 
Mendel commented the solution proposed has been researched and designed with the input of many (engineers and builders, as well as the neighbors), thus the design of a driveway and garage on the same level as the second floor of the house structure. A bulkhead (to contain the fill) would be built in front of the existing garage doors (approximately 9’ in height) and where needed on the north and south of the repositioned driveway and proposed garage areas. 
The proposed improvements, which could be considerably expensive, are being well thought out to address safety issues, Mendel continued. The desire to still provide a two-car garage which will have internal connection to the main floor (second story) of the house is to also provide safety for persons particularly arriving to the property late at night. The existing garage would be sacrificed. Other safety concerns contemplated relate to how emergency vehicles would access the subject property; for example, how an ambulance would park on such a steep driveway. Problems have been experienced with skateboarders coming onto the sloped driveway and slamming into the garage doors, which is a nuisance that would be eliminated with the proposed design. 

Addressing how the purpose of the subject ordinance deals with providing for separation of buildings and their safety should an adjacent property catch fire, Mendel said the existing subject structure would be clearly separated from nearby structures. All will be done to make any improvements (i.e., building and landscaping) pleasing aesthetically and acceptable to neighbors, to be in keeping with the existing structure and with the community. Lot coverage would not be increased. 
The Chair opened the floor for questions by board members. It was noted questions concerning building did not apply to this review. However, clarification was offered by the applicant to the Chairman on how the proposed garage structure would be attached to the existing house structure. 

A question posed by the Chair addressed stormwater runoff, which the applicant indicated would be controlled by a swale and French drain proposed to be installed. As further history of this subject location, Mendel pointed out that after the Town of Kitty Hawk amended its ordinances relating to stormwater runoff, the subject property (because of its size) was the first building permit issued under the new stormwater ordinances. Said residential property has a retention pond in the rear yard which catches all stormwater runoff and would continue to do so with the proposed improvements. 
As to the matter of emergency vehicles being able to adequately enter the subject location as it exists, the Chair offered it would be probable that the emergency vehicle would choose to park on the street anyway.

Upon request by the Chair for a motion to close the public hearing, Spencer indicated “so moved,” with a second by Forrester. The vote was unanimous, 5-0. 
5.
BOARD DELIBERATION & DECISION:
a.
3530 Bay Drive, Section 42-247(d)(3) – Variance from Front Building Setback Requirement of Twenty-Five Feet (25’).  The Chair opened the floor for deliberation and decision. With offering his support that the variance request should be granted, Spencer stated he sees no reason to deny the applicant’s request. Agreeing with Spencer in support of the variance request being granted, Forrester encouraged the applicant to be mindful of stormwater runoff concerns particularly with regard to the bulkhead areas, adding that the applicant has proposed a well‑designed solution to the problems being experienced at the subject location. 
Connery noted that her initial worry with the variance request dealt with the proposed garage presenting further sight distance problems, which now presents no concern as testimony by the applicant and a visit to the site has explained and confirmed. Connery concurred in offering support for the variance request being granted, as there seems to be no better solution than what the applicant has proposed. 

Chambers asserted there exists a real element of safety concern with the subject location, adding the proposed relocation and elevation of the driveway and garage provides a great solution. 
Chairman Taylor indicated he was surprised at first with the proposal’s fill design, which is difficult to visualize when one visits the property versus just seeing the proposal on paper. Also, should the multi-use path be installed, the Town will have to address any drop off from the road to the adjacent property with the subject area. 
Upon question by Forrester regarding the proposed fill amount, Planner Heard clarified no violation would occur with the Town’s adopted fill ordinance. Further discussion with the applicant will be needed to address the construction of the northern retaining wall, but nothing should prevent the applicant’s design from being realized. Forrester explained she posed the question to make sure the proposed fill would not adversely affect any building code, verifying for the record the applicant’s request could be carried out. 

Chairman Taylor stated he saw no other property in the applicant’s neighborhood with the same condition, particularly the steep driveway. As to the proposed improvements and their relationship with regard to the right-of-way, Planner Heard explained to the Chair that if the proposal occurs as outlined, the relocation of the driveway provides for a safer sight distance. With the driveway being relocated even just a short distance further away from the nearby sharp curve, it provides additional seconds for driver reaction. Also, no permit would be necessary with regard to right-of-way approval. The driveway is proposed to be all concrete. 
With the Chair calling for a motion to close the deliberation, Spencer indicated, “so moved.” Chambers seconded, with the vote carrying 5-0.
Chairman Taylor summarized the applicant’s proposal as seeking approval to remove the current driveway, relocate the driveway to the south and install a new garage to the front (with a 90-degree entry angle), with the design requiring fill installed at a height to be level with the floor of the second story of the existing structure. 

Spencer moved that the Board of Adjustment adopt the findings of staff, issues #1 through #7 with the exception of #3 [see page 4], and with regard to issue #3, the Board find that the special conditions and circumstances did not result from the actions of the applicant but because of a topographical condition [thus, the answer should be reflected as “no”], and that the Board of Adjustment approve the variance as requested. Forrester seconded. Upon call for the vote, the motion carried unanimously, 5-0. Chairman Taylor noted for the record that the variance is granted. 
6.
CONSIDERATION OF BOARD OF ADJUSTMENT WORK PLAN FOR FY 2010-11:

Planner Heard asked the board members to consider a work plan to be reviewed by Town Council as part of the budget process for FY 2010-11.  He provided the members with a copy of the BOA work plan adopted for FY 2009-10.
Priority #1

Objectives

1.
Review variances as a quasi-judicial body and render decisions to vary or modify any regulation or provision of the zoning ordinance relating to the construction or alteration of buildings or structures or the use of land so that the intent and spirit of the Town’s development standards are maintained, public safety and welfare secured and substantial justice done.


2.
Hear and decide appeals from and review any order, requirement, decision or determination made by Town staff to ensure fair and equitable enforcement of Town development standards. 


3.
Interpret zoning maps and disputed questions of lot lines or district boundary lines and similar questions that may arise in the administration of the zoning ordinance.

Financial Input - $2,800


1.
Staff resources
2.
Member compensation

Community Impact - A Board of Adjustment is statutorily responsible to hear appeals, consider special cases and grant relief when hardship results from the strict application of the ordinance to a particular piece of property.

Alternative - 
The Planning Board could serve as the Board of Adjustment.
Priority #2
Objective – Provide training for all members.
Financial Input - $1,000


1.
Staff resources

2.
UNC School of Government


3.
Books or manuals

4.
NCAPA planning conferences or workshops targeting BOA members

Community Impact


1.
Increased knowledge of zoning process and procedures


2.
Decisions which are more defensible from a legal perspective


3.
Deeper understanding of roles and responsibilities as appointed officials

Alternative – Status Quo
Priority #3

Objective – Provide an orientation program for newly appointed BOA members.
Financial Input – n/a


1.
Staff resources
2.
Town Attorney
3.
UNC School of Government publications

Community Impact – Providing a formal orientation program will allow new members to more quickly understand their roles and responsibilities as members of the BOA.

Alternative – Have new members facing the challenge of learning a complicated legal process on their own.

The board members stated their approval to use the objectives in the prior work plan again for the upcoming fiscal year.  

As recognized in the proposed work plan, Chairman Taylor encouraged Town staff to make available to BOA members any publication or material which would help members to understand their role and responsibilities better. 

Upon question by Forrester concerning the Town’s zoning code being recently updated, Planner Heard said that the BOA members’ Town Code copy needs to be updated with the current recodification, as was done for Planning Board members. The Planner said he would provide the same to BOA members, also with noting the Town Code is available online.
Chairman Taylor also noted the need to keep current any procedures, policies and guidelines as implemented by the Town’s BOA. Mention was made about online information provided by the UNC School of Government. 

7.
OTHER BUSINESS:

a.
Chairman Taylor.  No further items were brought forward by the Chair.
b.
Board of Adjustment Members.  No other items were brought forward by Board members.
c.
Town Attorney.  As a procedural matter, Attorney Michael reminded Board members that once the public hearing section of the variance review is closed, there can be no further discussion with the applicant or the Town Planner. As an alternative, the Board may consider not closing the public hearing portion until just before the BOA is ready to render its decision. 
The public hearing may remain open while the Board is in its deliberation. For matters which might be appealed, once the public hearing is closed, it would be preferable in the record to not have further discussions with the applicant or Town staff. Also, re-opening the public hearing would not be a wise option. 

d.
Planning Director.  The Planner did not address any other issues. 
8.
ADJOURN
Upon request by Chairman Taylor for a motion to adjourn, Forrester indicated, “so moved.” Connery seconded. Vote was unanimous, 5-0.  Time was approximately 5:03 p.m.














__________________________________________















Earl Taylor, Chairman

These minutes were approved _____________________, 2010.

Exhibits Filed with the Town Planner’s Office:
Exhibit A – As-built survey of existing conditions at 3530 Bay Drive by William Jones, with revisions dating to July 11, 2005. 

Exhibit B – Partial site plan prepared by the applicant showing the existing conditions and proposed improvements on the front (eastern) portion of the subject property. 

Exhibit C - Additional material prepared by the applicant providing a cross section of the property and improvements, detailing the position of the proposed garage, a proposed bulkhead and reposition driveway. 
Exhibit D - A document provided by the applicant depicted the existing and proposed elevations. 
Exhibits E, F and G - Letters from adjacent property owners supporting the proposed variance request.
Minutes Transcribed and Respectfully Submitted By:   Betty Moore Williams


