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KITTY HAWK BOARD OF ADJUSTMENT
MINUTES

July 30, 2009 - 4:00 p.m.

Kitty Hawk Municipal Building

AGENDA

1.
Call to Order / Attendance
2.
Approval of Minutes from June 3, 2009 Meeting

3.
Discussion & Adoption of Rules of Procedure 

4.
Review of Draft Meeting Outline


5.
Other Business:


a.
Chairman Taylor



b.
Board of Adjustment Members



c.
Town Attorney



d.
Planning Director
6.
Adjourn

1.
CALL TO ORDER / ATTENDANCE
Chairman Taylor called this meeting to order at approximately 4:05 p.m. 

BOARD MEMBERS PRESENT:

Earl Taylor, Chairman










Barbara Connery, Vice Chair











Beverly Chambers











Pat Forrester
Jim Geraghty










John Richeson, Alternate


BOARD MEMBERS ABSENT:


Matthew Spencer, Alternate

STAFF PRESENT:





Joe Heard, Director of Planning and Inspections

Laura Meads, Sitting for Steve Michael, Town Attorney
Betty Williams, Recording Secretary
2.
APPROVAL OF MINUTES FROM JUNE 3, 2009 MEETING
Hearing no corrections or additions, Chairman Taylor asked for a motion for approval of the minutes, and Connery indicated, “so moved.” Chambers seconded the approval, carried with a unanimous vote of 5-0. 
3.
DISCUSSION & ADOPTION OF RULES OF PROCEDURE
Chairman Taylor noted with this agenda item the Board of Adjustment continues a discussion began last August which addressed its Rules of Procedure. This meeting is to review and possibly put in place any recommended changes.
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Planner Heard highlighted that the Rules of Procedure basically set the Board’s standards for how the Town will operate on certain matters before the Board of Adjustment. Some of the requirements are State law, such as timeframes, and other items the Board members may set as preference, such as rules of conduct. The UNC Institute of Government’s model standards were referenced in developing the draft. 
Directing attention to Item 7 of the Rules of Procedure, Forrester suggested inserting language which states the Town will retain recorded meeting tapes in accordance with current NC Retention Law guidelines, replacing language which cites a certain number of years. As State law is subject to amendment from time to time, removing said language citing a specific number of years also removes the need for future amendments on this item. The State’s guidelines also address changing technology and record keeping. 
Indicating he was reviewing the previous and current draft Rules of Procedure, Chairman Taylor stated it was appropriate to remove a cited dollar amount from Item 1. However, with regard to Item 2, the Chair posed questions concerning the advertising time period and asked for further explanation as Item 1 and Item 2 seems to conflict. Planner Heard first clarified the requirement is advertisement must be made fifteen (15) days in advance of a meeting, and the appeal or variance must be heard no later than ten (10) days after the required advertising period – which provides up to 25 days from first day of notice. 
With further comments by Board members and the Planner concerning Items 1 and 2, it was explained the Board more commonly hears variance applications. An appeal is heard after staff makes a zoning decision or an interpretation and an applicant, having the right to appeal the decision or interpretation, feels staff has made an error and presents an alternative for the Town to consider. The applicant has a right to come before the Town and present evidence felt to be a reasonable alternative, and the Board of Adjustment is the body which makes such a decision. There are two advertisement runs:  the first being the fifteen (15) days of advertising notice and posting, and the second being done again within a week later with the meeting held within the ten-day timeframe. The intent of Item 2, basically, sets a maximum timeframe in which the appeal or variance application must be heard. [Items 1 and 2 apply to both variance applications and appeals.]
Referring to Item 6, Chairman Taylor stated once a variance request has been denied, unless there has been significant change in the application, one cannot request another hearing before the Board of Adjustment, and the Planner indicated such is correct. When Chairman Taylor asked if Items 1 and 2 conflicted with Item 6. With the Planner’s concurrence, Forrester pointed out that Items 1 and 2 addressed appeals by applicants of staff zoning decisions or interpretations. Geraghty suggested the language of Item 2 be amended to include reference to the hearing, such as … “the hearing of an appeal or variance application ….”
Upon request by Richeson what the difference is, by definition, between an appeal and a variance, Planner Heard reiterated and summarized Richeson’s comments that an appeal is when someone thinks staff has made an error of interpretation regarding zoning or other code standards. A variance is a case where someone is asking the Board of Adjustment to change an actual standard (i.e., a setback, height, or lot coverage standard) for their situation only due to a hardship and other factors – asking for an exception based on mitigating factors. 
In certain cases, Forrester added, most applicants go straight to filing a variance basically to avoid first filing an appeal and then, if granted, still need to seek variance approval; however, there are some appeals that may not require a variance step at all. 
Moving forward to Item 5, Chairman Taylor offered there may be situations where the Town is awaiting clarification from the State, and a ten-day timeframe may be too restrictive in allowing enough time for receipt of information and then rendering an opinion. In accord with other Board members, Planner Heard noted that a hearing which is seeking further information would not be closed and the meeting would be recessed. However, once a hearing is closed, the Board has up to ten (10) days in which to render a decision. 
Directing attention to Item 9, Chairman Taylor read aloud subparagraph (a), and with the Planner understanding the confusion of its language making a listing reference, the need for realignment of Item 9’s subparagraphs was realized and will be amended. 
To summarize the changes recommended to the Rules of Procedure, the Planner reiterated the Board’s comments:

· Item 2 - language will be amended to read, “The hearing of an appeal or variance application ….”
· Item 7 – language will be amended “for a period consistent with current NC Retention Standards.”

· Upon further discussion between the Chairs on Item 9, it was agreed that subparagraph (a) will become the statement for Item 9 (deleting “Rules of Conduct for Members”) and then subparagraphs (b) through (g) will be re-lettered. 

Chambers moved that the Board accept the changes just made to the Rules of Procedure, with a second by Forrester. Vote was carried unanimously, 5-0. 
4.
REVIEW OF DRAFT MEETING OUTLINE
Planner Heard indicated he ran across this draft outline for meeting procedures in Town records, that it must have been created as a tool to help this Board with the flow of a meeting’s steps, because of the infrequency of Board meetings. The outline is a great idea to capture how a meeting should unfold as it helps to spell out the responsibilities and the order of things expected. 
Chairman Taylor light-heartedly said he was “rusty” back in June after not having a meeting in almost a year, agreeing the draft outline will be of help to the Board. Discussion by several Board members noted the draft meeting outline as being somewhat like an expanded agenda. 
Connery moved that the Board adopt this for internal use, as presented. Forrester seconded.

Suggesting that the role of an alternate member needs to be clarified, Chairman Taylor brought forward the issue about when it is appropriate for alternates to ask questions or make comments. Previously, alternates have made remarks during the presentation by the applicant and while the sitting voting members deliberated. A recent agreement for new practice is that alternates who are not sitting as a voting member may participate with comments and questions up until the public hearing is closed and then shall refrain from the Board’s deliberation. 
Explaining the purpose of an alternate member, and having talked about this issue with Attorney Michael, Meads stated that an alternate is appointed to take the place of an absent voting member. If an alternate is not sitting and acting as a voting member, then they should not participate in the Board’s deliberation and action on a matter. However, alternate members, whether they are sitting as a voting member or not, may participate in the public hearing just as any member of the public may. An alternate’s participation should be limited to only speaking during the public hearing phase unless appointed to sit as a voting member. 
The suggestion was made to add language to Item 3 to clarify the role of an alternate member, noting that a non-voting alternate member may only participate during the public hearing. 

Chairman Taylor directed the Board’s attention to Item 16, commenting if there should be itemized discussion on each variance finding before the vote is taken. As discussion under Item 15 would show a record of the Board’s general direction, Forrester offered, a vote being taken on each individual variance finding would only be necessary when during deliberation a Board member has disagreed with staff’s recommendation on whether a variance finding is acceptable or not. 
Also addressing Item 16, Planner Heard pointed out that the issue of any criteria (even if only one) not being found to be in the applicant’s favor and that the vote must be to deny the requested variance, such is State law and is the intent of such action. As well, if an applicant meets all the criteria, whether or not the Board likes the request, a vote of approval must be given. Although staff is asked to review of the criteria, it is still up to the Board to rule on the issues. The Board does not have to agree with the staff’s analysis and recommendations.
As a motion and second has been offered, Planner Heard stated the maker of the motion should include acceptance of the amendments as proposed:

· Item 3 – adding a statement that non-voting alternate members may only participate in discussion during the public hearing.

· Item 15 – adding a note reminding members that non-voting alternates do not participate in the Board’s deliberation. 

· A small typo eliminating the words “must be” under Item 16. 

Connery accepted the amendments, as did Forrester, and with the vote called, it passed unanimously, 5-0.

5.
OTHER BUSINESS:

a.
Chairman Taylor.  The Chair mentioned several training materials and information which he would like to see all Board members have and review, especially new members. Planner Heard indicated he would make sure members receive the items.
A thank you was expressed by Chairman Taylor to all members for attending the meeting. 

b.
Board of Adjustment Members.  No other items were brought forward by Board members.
c.
Town Attorney.  Meads did not bring forward any matters. 
d.
Planning Director.  The Planner did not address any other issues. 
6.
ADJOURN
Upon request by Chairman Taylor for a motion to adjourn, Connery indicated, “so moved.” Forrester seconded. Vote was unanimous, 5-0.  Time was approximately 4:50 p.m.














__________________________________________















Earl Taylor, Chairman

These minutes were approved _____________________, 2009.

Minutes Transcribed and Respectfully Submitted By:   Betty Moore Williams


