





Kitty Hawk Planning Board 
Meeting Minutes
August 13, 2015 – 6:00pm
Kitty Hawk Municipal Building

AGENDA
1.  Call to Order/Attendance
2. Approval of Agenda
3. Approval of Minutes:  July 16, 2015
4. Administrative Report:
a. Town Council Action from 8/3/15 Meeting
5.  Text Amendment:
a. Section 42-1 Definitions:  Section 42-508 Walls and Fences:  Proposed ordinance amendments to clearly define and regulate fences and walls.
6. Conditional Use Permit:  
a. Gas Station in BC-1.  Previously approved Conditional Use Permit which has expired at 4017 N. Croatan Highway.
7. Comments:
a.  Chairwoman McClean
b. Planning Board Members
c. Town Attorney
d. Planning Director
8. Public Comment(s)
9. Adjourn
1. CALL TO ORDER/ATTENDANCE:  Chairwoman McClean called the meeting of the Planning Board to order at 6:00pm on August 13, 2015.  Recording Secretary, Patricia Merski confirmed that all Members of the Board were in attendance and Casey Varnell, Attorney, was substituting for Steve Michael, Town Attorney.
2. AGENDA:  Hearing no changes/comments to the Agenda as presented, Chairwoman McClean declared the Agenda approved as submitted.
3. APPROVAL OF MINUTES:  Hearing no changes/comments to the July 16, 2015 Meeting Minutes, Chairwoman McClean declared the Minutes approved as submitted.
4. ADMINISTRATIVE REPORT:  TOWN COUNCIL ACTION FROM THE AUGUST 3, 2015 MEETING.
· Planner Testerman indicated that at the August 3, 2015 meeting the Council scheduled a September 8, 2015 public hearings for code changes to allow trailers to be located in a mobile home park; a Conditional Use Permit for a 34-site mobile home park at The Preserve at Kitty Hawk Woods and a Conditional Use Permit for a gas station to be located at 4017 N. Croatan Highway.
· Planner Testerman indicated that the Applicant had applied for an ABC liquor license which will have to go through both a zoning review and building and fire inspections .  Mr. Testerman also uncovered that ‘if an approved Conditional Use Permit ceases for more than 180 days that CUP expires and the Applicant would have to go through the entire process again.
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· Planner Testerman also added that there is nothing on the site that will be changing and that the Applicant understands and is cooperative but was shocked about the delay.
5.  TEXT AMENDMENT:  Amend the Kitty Hawk Town Code by amending Section 42-1 adding a definition for fence, 42-508 and 42-648 amending fence regulations.
· Planner Testerman stated that this is a Staff initiated proposal to clear up some of the language concerning fence and walls.  In the General Definition section of the ordinance, 42-1, the Town does not currently have a definition for a fence.
· Section 42-1 Definition states, “Fence means any artificially constructed barrier of any material or combination of materials erected between areas of land or to enclose or screen areas of land.”  This definition is prefaced with the following words/terms and phrases when using this division shall have applied to meaning described where the context clearly indicates a different meaning.
· Section 42-648 has a loose definition for a fence that is currently defined as ‘conventionally known’ except the outside surface facing the adjacent property shall be the finished surface.’
· Planner Testerman indicated that his interpretation is that the definition of ‘fence’ applies to Division 5 – buffers and landscaping and not the rest of the ordinance.  This Text Amendment is an effort to have a definition for ‘fence’ for the entire ordinance.
· To keep things consistent for Section 42-648, the proposal is to change it from, ‘is as conventionally known’ to ‘any artificially constructed barrier of any material or combination of materials erected between areas of land or to enclose or screen areas of land’ which would match the two definitions.
· Section 42-508:  Walls and Fences:  The proposal is to add some ‘text’ changes within the residential districts of the Town and along the common boundaries between residential and commercial districts, ‘no wall or fence or a combination of both and shall not exceed six feet (6’) in height from the original grade.
· Currently, the typical interpretation has been to mean six feet (6’) total from the original grade; whether it’s a three foot wall and a three foot fence or a six foot wall or a six foot fence., 					
· It is not expressly clear as to whether it is meant to be six feet and a few instances have come forward where folks are trying to work around that total number.	
· From an enforcement perspective this text amendment would clearly define that the total for walls and fences can go to six feet from the grade.  Also, it would avoid someone from backfilling  on their property (erecting a 4 foot wall and the erecting a 6 foot fence on top of that) which would go against the intent of what the 6 foot limit is designed to be.
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· The practice and policy of the Town requires the finished fence side to be on the outside of the property but is not currently written in this section and would make it easier to enforce.
· Planner Testerman spoke about an email that he received from Mr. Ray Midgett inquiring about the manner in which fences in the Town are constructed as to avoid a lean over after they are put into the ground.
· Mr. Midgett’s email stated that many people are ‘self-erecting’ wooden fences purchased at Home Depot/Lowe’s into sandy soil and within weeks or months, the fence(s) are leaning over into adjoining properties.’
· Planner Testerman indicated he spoke to Dennis Speight, Building Inspector and was informed that that deals mostly with the construction aspect rather than the zoning.  Currently, the North Carolina Building Code’s definition of a fence is, ‘a fence is classified as an accessory structure, which is defined as any structure not roofed over or enclosed and it not considered an accessory building or an accessory structure with the exception of gazebos with the exception of a few chain walls, are not required to meet the provisions of the building code.
· The Town could adopt their own regulations to address this issue, but before they would be valid, they would have to be approved by the Building Code Council and Planner Testerman stated that he has not seen many of these requests to be approved; but, if the Town wanted to try that, it would be an option.
· Mr. Geraghty asked about adding the words ‘original grade or finished grade’ to the ordinance as that is already regulated as this comes up quite often when building when a fill has to be added.
· Attorney Varnell suggested that the definition could be added to limit it to a 3 foot fence.
· Mr. Tillett asked how defining original grade, would that require a total survey of the entire lot and Planner Testerman  stated that if the entire lot is filled with new construction a survey would be required as part of the regulations.
· Vice-Chairman Richeson then asked a question regarding the topography:  if there is a good sized lot with a rolling hill and a retaining wall and to make sure the fill doesn’t drift and is sandy and the house is built on top of the hill and then a wall is built below how is that affected as there are several topographical areas currently in the Town.
· Mr. Muir stated that he had built houses in the Clubhouse Estates on the golf course and on the lots retaining wall were erected between each lot and each retaining wall.
· Vice-Chairman Richeson asked if a retaining wall acts as a bulkhead, as some bulkheads are of stone blocks or curved blocks; (if there is a level lot and a 3 foot stone wall and then a 6 foot wall erected, that would equal 9 feet…against the regulations.)
· Planner Testerman stated that the wording of ‘finished grade’ being included in the ordinance would still cover the combination of fence and wall and it is up to the Board to recommend either ‘finished grade’ or ‘lowest finished grade.’
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· Chairwoman McClean had a questions pertaining to Section 42-648 and the wording of ‘finished facing’ of the fence facing the adjacent property and does that also need to be included in Section  42-508?
· Planner Testerman indicated that for the purposes of this discussion a ‘fence does not include chainlink fences with opaque insert’ and is mainly dealing with buffers inbetweem commercial and residential uses and that the Town has no interest in trying to regulate the colors and finishes of the fences for residential uses.
· Chairwoman McClean then asked for a member of the Board to make a recommendation  and Vice-Chairman Richeson made the following:  “I recommend approval of the proposed text amendment to Sections 42-1, 42-508 and 42-648, clarifying fences and their requirements with the inclusion of ’finished grade’ amendment.  The Board has found this proposal to be consistent with the Town’s adopted land use plan.”
· Chairwoman McClean asked for an ‘aye’ or a ‘nay’ on the proposed recommendation with the additional wording of ‘finished grade’ and hearing no objections, the recommendation was approved.
6.  CONDITIONAL USE PERMIT:  a.  Gas Station in BC-1.  Previously approved conditional use permit which has expired at 4017 N. Croatan Highway.
PROPOSAL:  The Applicant owning the property at 4017 N. Croatan Highway is requesting the ‘reapproval’ of the Conditional Use Permit to operate the gas station on 
the property.  The gas station was previously approved as a Conditional Use in 1998.  There are no site changes regarding lot size or the building which is on-site.  The retail portion of the property is a use permitted by right; however, the gas station use requires a Conditional Use Permit.  Section 42-99(d) of the Town Code states that ‘if an approved Conditional Use Permit’ ceases to operate for more than a period of 180 days, the  Conditional Use Permit would expire.  The property owner or subsequent owners/lesees would have to reapply for the Conditional Use Permit.’
· Planner Testerman indicated that this issue came to light upon the review for the petition for an ABC liquor license and the Owner was shocked to hear that their ‘opening date’ would be delayed but the Owner is cooperative and understands the regulations.
PROPOSED CONDITIONAL USE:  42-250(2):  Gas stations or fuel dispensing accessory-use facilities; provided that no accessory building shall be located within 50 feet of a residential district and provided that there shall be no storage of wrecked or abandoned cars, and that no portion of a gas station building, equipment, or pumps shall be nearer than 75 feet to any right-of-way.  A gas station or fuel dispensing accessory-use facility shall be designed and equipped such that no more than eight vehicles can simultaneously receive fuel from the fuel dispensing devices located on the gas station or fuel dispensing accessory-use facility site.
BACKGROUND INFORMATION:  The site was originally built in 1998 to meet the aforementioned regulations.  The property is presently zoned General Beach Commercial (BC-1) and contains eight gas pumps, 36 parking spaces and a 3,344 sq. ft. retail use building.  The site is 61,250 sq. ft. (1.4 acres) and has 250 feet of frontage on N. Croatan Highway.
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Directly abutting the subject property to the north is a developed commercial parcel zoned BC-1 currently housing a restaurant, Spanky’s Grille.  Further to the north is Jimmy’s Seafood Buffet, also zoned BC-1.  To the south are numerous developed properties zoned BC-1, including Kitty Hawk Carwash, The Wright Place, Max’s Real Bagels and Mattress Firm.  To the west across Croatan Highway are developed commercial properties zoned BC-2, including BK Shuckers, Johnson Burgess Mizelle & Straub, Guy C. Lee Building Materials and one vacant lot. To the east there are several single family residences that front Lindbergh Avenue, all zoned General Beach Commercial (BC-1).
· Per the Staff Analysis, Planner Testerman highlighted the following:
Lot Area:  The subject parcel is 61,250 square feet (1.4 acres) in size.  The lot size meets the 15,000 square foo9t minimum as well as the 4 acre maximum requirement.  The lot area is suitable for the proposal as there are no changes proposed to the current site plan.
· Lot Coverage:  The existing building, sidewalks, parking, access drives and drive aisles, the proposed lot coverage is 29,125 square feet (47.5%) and is compliant with the maximum lot coverage requirement of 60% for the BC-1 district.
· Building Height:  The maximum height in the BC-1 district is thirty-five feet (35’) from the existing grade to the peak of the roof.  The existing building is roughly 30’ in height.
· Building Setbacks:  All buildings and structures subject to setbacks were constructed to meet those setback requirements:
Setback			Existing			Required
Front			145 feet		15 feet
Rear			  60 feet		20 feet
Sides			  95 feet (north)		10 feet
			  67 feet (south)		10 feet
· Access:  The subject property is currently served by two 25 foot wide ingress/egress drives off of N. Croatan Highway.  No alterations are planned for these.
An internal drive aisle provides access to all parking spaces as well as the fuel dispensing units on site.
· Parking:  As retail stores associated with gas stations typically contain largely food and drink items, parking is being calculated as a grocery store.  The parking calculations are as follows:
Parking Calculations		Ratio		# Requires Spaces
Grocery 3,344 sq. ft.		1 space per
				200 sq. ft.		 17
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· The as-built from 1998 shows a total of 39 paved parking spaces, including two (2) handicapped spaces which exceeds the minimum required.  All parking spaces must be striped as outlined on the site plan.
· Buffers:  In Section 42-649 it states that ‘buffers within a commercial zone shall be required between all uses in commercial zones and abutting residential zones’, although there are residential uses to the east of the subject property, they are within the BC-1 zoning district, all other abutting properties are also BC-1; therefore, no buffer is required.
· Lighting:  Currently, the Owner is working on the lighting and the lighting plan must be submitted and approved by the Planning & Inspections Department prior to the issuance of a building permit.  The plan must comply with the standards of Section 42-515 of the Zoning Ordinance.
· Signs:  Each lot will be permitted to have its own freestanding sign up to 48 square feet in size.  To date, no sign permit application has been received for a permanent sign and once submitted will be approved administratively.
· Stormwater Management:  No land disturbance is occurring, as the site is using all existing features.
· Flood Zone:  The portion of the subject property where  the building is located appears to be located within an X flood zone which means that the building is not required to meet any particular flood elevations.
· LAND USE PLAN:  Kitty Hawk’s adopted CAMA Land Use Plan designates the property as a “Commercial, Shopping and Working Area” on the future land use map.
· The following policies and objectives relevant to this application are stated in the CAMA Land Use Plan:
1. POLICY 4a:  Kitty Hawk, through its zoning ordinance, will continue to direct the placement of commercial development in areas zoned for such activities.
2. POLICY 4b:  Kitty Hawk encourages the continued existence and development of locally owned businesses and encourages commercial building designs, color designs and construction materials and methods that reflect Kitty Hawk’s coastal village character.
3. OBJECTIVE 16a:  Monitor and consider redevelopment proposals for consistency with stated Town land use and development goals.
· CONDITIONAL USE FINDINGS
Per the standards of Section 42-99(b)(7), in order to approve this application, the Town Council must make findings that the proposed conditional uses:
a.  Does not materially endanger the public health or safety.
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· Given that the subject property was used for many years as a gas station without endangering public health or safety, there is no evidence to indicate that reviving it use in the same manner would endanger public health or safety.
b. Does meet all required conditions and specifications.
· The previous gas station was constructed to meet all conditions and specifications, the new proposal includes no changes and will also meet all requirements,.
c. Will not substantially injure the value of adjoining property or be a public nuisance and
· The subject property served for many years as a gas station and now sits vacant.
· If anything, it is likely that the proposed reuse of the subject property will have a posititve impact on the value of the surrounding properties, as the lot and buildings are being improved prior to opening.
d.  Will be in harmony with the area in which it is located and be in general conformity with the comprehensive plan.
· The reuse is compatible with the surrounding zoning and land uses.
· Per stated policies in the Town’s adopted land use plan, the reuse of this business will be located on existing, commercially zoned properties, as well as an existing development suited for use as a gas station.
· Mr. Tillett asked if there were any existing non-confirming issues on the site that needed to be corrected and  Planner Testerman responded that there were none.  
· Planner Testerman also noted that the produce stand that was on the property has been disbanded.
· Chairwoman McClean then asked for a Member of the Board to make a recommendation and Mr. Tillett made the following:  “I recommend approval of the conditional use permit for the reestablishment of a gas station at 4017 N. Croatan Highway, subject to the conditions outlined in the zoning ordinance.  The Board has found this proposal to be consistent with the Town’s adopted land use plan.”
· Chairwoman McClean then asked for an’aye’ or ‘nay’ on the proposed recommendation, and hearing no objections, the recommendation was approved.
7. COMMENTS:  Chairwoman McClean asked for comments from the Board and there were none.
8. PUBLIC COMMENT: None
9. ADJOURN:  Chairwoman McClean, hearing no further comments adjourned the meeting at 6:35pm.



Lynn McClean, Chairwoman


[bookmark: _GoBack]Respectfully submitted by Patricia Merski, Recording Secretary



