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[bookmark: _GoBack]KITTY HAWK PLANNING BOARD
MINUTES
Regular Meeting, January 16, 2014 – 6:00 p.m.
Kitty Hawk Municipal Building



AGENDA
  1.	Call to Order / Attendance
  2.	Approval of Agenda
     *a.	Mayor Gary Perry
  3.	Approval of Minutes:
		a.	November 14, 2013 – Regular Meeting
  4.	Administrative Report:
a.	Town Council Action from January 6, 2014 Meeting
  5.	Text Amendments:
	a.	Section 42-250(d)(6) – Exclude “Roof Access Structures” from Maximum Building
		Height Standards in the BC-1 Zoning District
	b.	Article V, Division 2 – Eliminate References to Listed Commercial Recreational Uses
	c.	Sections 42-72, 42-73 & 42-99 – Board of Adjustment / Appeals / Conditional Uses
  6.	Comments:
a.	Chairman Northen
		b.	Planning Board Members
		c.	Town Attorney
		d.	Planning Director
  7.	Public Comment
  8.	Adjourn 


1.	CALL TO ORDER / ATTENDANCE

Chairman Northen called the meeting to order at approximately 6:00 p.m., followed with roll call by Planner Heard. Due to recent surgery, Heath was unable to attend, and in Heath’s absence, Alternate Parker was appointed to sit with the Board as a voting member. 

PLANNING BOARD MEMBERS PRESENT:  Oscar Northen, Chairman / Lynne McClean, Vice Chair
Richard Fagan / John Richeson /Bryan Parker, Alternate / Dillon Tillett, Alternate

PLANNING BOARD MEMBER ABSENT:  Chuck Heath 
	
STAFF PRESENT:	Joe Heard, Director of Planning & Inspections 
Steve Michael, Town Attorney 


2.	APPROVAL OF AGENDA

Noting an amendment to the agenda, Chairman Northen gave the floor to Mayor Gary Perry who requested to address the Planning Board. 
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Mayor Perry welcomed the new Board members and thanked everyone for their service, saying how important it is in helping to lay a foundation for how the Town is both governed and developed in the future. Assurance was given that members’ comments recorded in the minutes are read and are very valuable attributing to the thought process of recommendations later deliberated by Council. Often an applicant may feel one goes through a dual review process, “but another pair of eyes is very helpful.” In reiterating his welcome, the Mayor again thanked members and staff for the time they give in service to the Planning Board. 

Upon asking if there were other changes or amendments to the agenda, the Chair declared the agenda approved as presented and amended. 


3.	APPROVAL OF MINUTES:

a.	November 14, 2013 - Regular Meeting. With hearing no changes or corrections to the minutes, Chairman Northen declared the minutes of November approved.   


4.	ADMINISTRATIVE REPORT:

a.	Town Council Action from January 6, 2014 Meeting.  As a short summary of action taken by Council at its last meeting, Planner Heard brought forward several planning items of interest:
· Council held public hearings on two significant items, the first of which was a zoning amendment dealing with the properties at Shoreside Center. The Board’s recommendation was accepted, approving all zoning changes as proposed. These amendments will help clarify and correct several zoning issues, providing much better situations going forward for Town staff, property owners and applicants.
Secondly, a text amendment dealing with how pier length is measured was addressed. Council granted approval of the application, as far as measuring the length of a pier from the furthest point on a property (the pier can then go anywhere along the property out to that point). The basis of the text amendment was to discourage property owners from putting piers over the greatest stretch of marsh, which can cause the most environmental damage. 
· Council also approved some monetary amounts on several public projects. Approval was given for a large expenditure (although the money is coming from Dare County) for Coastal Planning & Engineering to go ahead and provide engineering, environmental and technical services in support of the Town’s beach nourishment project. The Town of Kitty Hawk hopes to quickly catch up to the Towns of Kill Devil Hills and Duck, who are trending a little ahead in the like process. A significant savings could be had in the final design and construction process if the towns are able to lump these local beach nourishment projects together. 
Approval was given for Albemarle & Associates to provide some conceptual plans and cost estimates for an expansion of the Lillian Street beach access parking lot, extending further to the west. 
Albemarle & Associates has also been retained to do a final design for another pump station as part of implementing the Town’s stormwater management plan, to be located in the area of Poseiden and Goosander Streets (the southern portion of Kitty Hawk). 



5.	TEXT AMENDMENTS:

a.	Section 42-250(d)(6) – Exclude “Roof Access Structures” from Maximum Building Height Standards in the BC-1 Zoning District.  This amendment is proposed by a local business owner. Though the applicant has a personal need, if the text amendment were adopted, it would apply across the district to any BC-1 property (which could be as many as a couple of hundred commercial properties). The applicant requests that there be an allowance created for the proposed type of roof structure to go above the Town’s 35’ height restriction. Planner Heard reviewed with Board members his staff memorandum dated January 16, 2014, which is entered into this record:

Proposal
Subsection 42-250(d)(6) of the Town Code outlines the standards for maximum building height in the Beach Commercial (BC-1) zoning district.  The applicant’s proposal would amend the existing standards by creating an exemption from the 35 foot maximum height for “roof access structures.”  If the proposed text amendment is adopted, the standards would be amended in the following manner:
“(6) Maximum total height shall not exceed 35 feet from existing grade exclusive of chimneys, flagpoles, communication masts, and aerials, and roof access structures.”

Background Information
The applicant has expressed an interest in installing a roof access structure to cover the entrance to an internal stairwell that would provide access to the roof of the Outer Banks Blue Realty building at 3732 N. Croatan Highway (three story building constructed in 2008 for the Bank of Commonwealth).  This building was constructed at the maximum permissible height of 35.0 feet.  As the total height is measured to the highest point of a structure, the additional height necessary to accommodate a roof access structure would put the building over the maximum height requirement.  Therefore, the applicant is seeking this amendment to allow the proposed roof access structure. 
Roof access structures are relatively small structures that typically protrude from the top of a flat roof.  They are generally constructed with a shed roof and have an access door on one side that leads to an interior stairwell.  The purpose of roof access structures is to maintain a weather-tight roof while allowing access onto a roof.
It is important to note that roof access does not have to be provided through a walk-out roof access structure.  There are many products similar to hatches or trap doors that can be mounted on flat or pitched roofs and are much lower in profile, but still provide convenient roof access.
The attached photographs show examples of roof access structures.  A local example can be found on the roof of the Metro Rental business directly behind the Kangaroo station at Colington Road (Milepost 8).  [Photograph on file with the Planning Department.]

Staff Analysis
Staff has a concern that the proposed text amendment, as written, creates some unintended loopholes that could be exploited in the future.  In particular, staff is concerned that someone could attempt to construct a much larger roof access structure that, while providing access to the roof, would also double as a sunroom, gathering space, or other occupied space.  Therefore, the Planning Board is asked to consider the following ideas.
As the term “roof access structures” is fairly vague and could be construed to mean different things by different people, the Planning Board may want to consider adopting a definition for the term.  After researching definitions for similar types of structures, staff offers the following definition as a starting point for discussion:	
A roof access structure is an enclosed, unoccupied structure on or above any part of a building’s roof that serves the sole function of providing access to the roof.
The applicant has not proposed a maximum height or size for a roof access structure.  The Planning Board may wish to establish a reasonable limitation on the dimensions of these structures in its recommendation to Town Council.  After discussing this idea with a local architect and the Town’s building inspector, staff offers the following proposal to consider on the maximum height and size for a roof access structure:



· A roof access structure can be no taller than eight feet (8’) in height measured from the roof to the highest point of the structure.
· The maximum size of a roof access structure is 48 square feet.

The applicant has only proposed the text amendment in the Beach Commercial (BC-1) zoning district.  If the Town of Kitty Hawk is agreeable to adopting this change, there would be some logic to applying this exemption from maximum height requirements for roof access structures in certain other commercial zoning districts, all commercial zoning districts, or all zoning districts (residential and commercial) in the Town.  The Board members may want to consider how broadly to apply these standards.

Consistency w/ Land Use Plan
The Town’s adopted CAMA Land Use Plan states the Town’s intention to regulate the intensity of development and oversized structures by enforcing building height, lot coverage, and building setback standards, but does not specifically address the issue of roof access structures.
As part of its recommendation, the Planning Board is asked to make a determination whether the proposed text amendment is or is not consistent with the adopted CAMA Land Use Plan.

Planning Board Action
The Planning Board is asked to provide the Town Council with a recommendation regarding the text amendment proposal. 
Should the Board decide to recommend approval of the proposed text amendment, the motion could be worded in the following manner:
“I recommend approval of the proposed text amendment creating an exemption from the 35 foot maximum height requirement for roof access structures in the BC-1 zoning district.  
[Add any suggested changes to the proposal here.]
The Board has found this proposal to be consistent with the Town’s adopted land use plan.”

While reviewing his memorandum, the Planner displayed several photographs as examples of roof access structures. It was noted the more suitable type of place, generally, for the proposed roof access would be on structures with a flat roof. It would not typically be a structure used on pitched roofs. 

The Chair asked for the applicant if he would like to speak to the Board. The applicant and owner/president of Outer Banks Blue Realty Services, Tim Cafferty, was accompanied by his architect, Ben Cahoon.

Cafferty identified the subject property as 3732 N. Croatan Highway, known as the former Bank of Commonwealth Building, which he has owned since December 2012. As a personal note, Cafferty recognized he has served with Mayor Perry on the Dare County Tourism Board for the last two years, offering a word of “thanks” for the Mayor’s service. With regard to the subject building, the applicant indicated he has worked hard over the last year to change the image and condition of the building. 

As to a stairway, Cafferty explained there is no existing stairway, describing as well how the building is under extension renovation. Current access to the roof is obtained through a trap door (in the kitchen area) by using a ladder, and once up top, the view is incredible. The proposed access would, for example, accommodate employees taking their breaks on the roof and enjoying the view. Hosting parties or events is not anticipated. 

With a question by the Chair regarding design load for the roof, Cahoon indicated he does not know the exact answer, citing he was not the original architect for the building. Access to the structural drawings has been gained, and based on the drawings, imposing the proposed load on the roof would not be an issue. Chairman Northen stated most codes now require at least a 3’ platform behind a door that opens onto a stairwell, and Cahoon indicated that in the subject case, there would have to be a landing inside the door. 

Another code issue addressed by Cahoon dealt with structures having equipment on the roof, that the code requires there be an access to the roof for servicing equipment. The architect continued, “this roof hatch access he has actually does not meet that requirement. Right now, if you had a situation in the Town where someone has already maxed out the roof at 35’, like one of the big box doors, for example, and they needed to install what would be a code compliant stair or ladder with the cage, and the cage needed to extend above the 35’, I think your ordinance as it’s written right now would preclude that cage extending above the 35’. The way this [amendment] has been written and proposed would also capture those situations where someone was doing something as simple as putting a code compliant caged ladder up the side of the building, that the part that needed to extend up above the roof would also be exempt by this ordinance.”

In concurring the proposed amendment should be allowed in all commercial districts, Chairman Northen expressed a concern to limit uses, beyond maintenance, that can take place on roof tops. 

VC McClean agreed with roof top usage concerns, suggesting railing or additional fall prevention and safety measures. It was noted the applicant’s proposal did not clearly indicate access by employed staff. Cafferty then commented the roof space is a large area (approximately 900 sq. ft.), adding it has been quite a challenge when dealing with replacing some of the roof-top equipment. 

In response, Cahoon stated, “a couple of issues with regard to that … and, I know you’re considering a zoning text amendment specifically, but when the applicant, beyond this roof-top access structure, decided to apply for a building permit, for example, to provide access to the roof, there would be two things that would be triggered from a building code standpoint. One would be railings for anybody who might or would be up there. That would include just workmen, actually. The code requires that for equipment within so many feet of a roof edge, there has to be a roof railing just for them. It would have to meet code from that standpoint.
“The second thing is that there would be only one stairway going to the roof, which means that we would be dealing with a single means of egress. So, in other words, in the case of a fire or emergency, there would be only one way off the roof. That would limit the area and the number of people that would be permitted up there. So, what the applicant would have to do in order to inhabit the roof from a code standpoint would be to designate an area, rail it properly, put down the right kind of surface to make it usable, assuming all that would be vetted by your building inspector under the normal code that already exists, regardless.”

The Chair then inquired if the applicant anticipates having to do any treatment to the existing roof surface to protect it, and Cahoon said there would have to be, because it is a single ply membrane and it is not desirable that people walk on it. Green roofs have become a popular issue, and there are systems on the market for accommodating the growing need. Their design can be moved around, allow for drainage and protect the roof. 

For the record, the applicant assured the Chairman there would be no future plans to enclose the roof top area. 

Referring to the staff memorandum, Fagan directed the Board’s attention to the definition need, indicating he would be asking the applicant for a statement of compliance with the definition. Fagan also echoed the Mayor’s opening comments about how the Planning Board’s review is a record of asking questions and receiving answers, thus developing how recommendations are made. The proposed definition was then reiterated for the record:  A roof access structure is an enclosed, unoccupied structure on or above any part of a building’s roof that serves the sole function of providing access “or passage way” to the roof. Fagan’s amendment for consideration to the staff’s language is cited in quotes, and the applicant indicated a willingness for compliance, stating, “it makes perfect sense, and I have no problem with it.” 

Reference was next made to the staff memo’s language: 
· A roof access structure can be no taller than eight feet (8’) in height measured from the roof to the highest point of the structure.
· The maximum size of a roof access structure is 48 square feet.
In offering compliance, Cafferty did explain to Fagan he is not as versed with measurements as is his architect, but if the Planner is recommending 48 sq. ft., he is perfectly fine with such. 

As to the use of the roof, Fagan described an unusual experience during his teaching career when interviewing an applicant and was asked if anyone had taught on the school roof, which ended the interview. People on a roof, unless the roof is designed for such, is a great concern, Fagan commented, then describing just having visited the Seattle Needle and when at the top experienced a mild tremor. 

Fagan then posed if the applicant is weighing any security questions or concerns with having staff or others making use of the roof. Cafferty replied, “I don’t mean to give a sub-review here, and I try to be a very straight-forward person, but I think it would be very disingenuous for me to come up here and tell you that I wanted a door to the roof and would never access that roof for no more than construction needs or housing, but by the same token, I don’t see any kind of a group gathering, and I don’t want your mind to race about us having cocktail parties and Chamber of Commerce mixers or that sort of things on this kind of a structure. 
“It may be a group of three or four or something like that, but again, from the way that I’ve approached this, is we walk before we run, step 1, step 2, and this is not something I’m looking to do tomorrow or next week … I’m spending a pretty significant amount of money right now, and we may back up back to a year and vet those issues, but again, I would have concerns over a large number of people on my roof, yes, certainly, if that’s what you’re asking, Mr. Fagan. Now, I was looking for a couple of people, three or four at the most to be up there at any given time, to answer your question.”

Chairman Northen asked Fagan to elaborate on his thinking with adding the language of “passage way.” Fagan explained, “the idea of passage way, to me, is a way to mean a movement between two points, and I’m thinking of a passage way where you need to get onto the roof and a way to get off the roof – that’s all a passage way would mean to me.”

Chairman Northen:  “I hear it as, you get to the top of the step, and you go down a hallway to get to the roof, that’s the way I hear it, and that’s why I’m asking what your thinking is behind ‘passage way.’  To me, that’s a horizontal movement.”

Fagan:  “I see. The architect is thinking carefully here. Yes, I see your point. So, I may stand corrected, and I’m not making a hard-fast way. I just thought passage way and access kind of ….”

Chairman:  “… I think it’s a redundancy and not needed, if you want my personal opinion, and a stairway is the access.”

Fagan:  “Yes, yes I see that.”

Referencing the protection of building codes, Richeson’s concerns addressed the vulnerability of structures with flat roofs, particularly in light of local weather scenarios, inquiring how the subject’s structural integrity will hold up just due to weather conditions and wind pressures, more or less due to persons on top of the roof. He cited protection barrier codes are written, more than likely, that address, for example, how employees on break on a roof to smoke a cigarette should use a protected barrier area. However, in this subject location, it is understandable why there needs to be a better access for equipment repair needs and easier access for repairmen carrying tools and parts. 

Further concern expressed by Richeson recognized how if this type of use would be expanded throughout the Town that staff’s time would be required to deal with inspections and code violations to enforce proper use. Although the building code addresses the same, additional assurance with the amendment might be needed. 

In response to Richeson’s concerns, Planner Heard indicated the Planning Board is dealing with the zoning aspect of the amendment. However, the concerns noted would be addressed when this type of project would come before the Town for a building permit. Kitty Hawk is in a 130-mile wind zone, thus specific criteria have to be met for how the structure is attached to the roof. Also, load limitations, railing design and the area of use approved would be addressed through building code issues. Fire code standards would next have regulations applied, depending upon the individual proposal. The Planner pointed out certification from a design engineer would be required for addressing load activity, prior to a building permit being issued.

Parker asked about how enforcement would be monitored, inquiring if it would be self‑regulated. Cafferty indicated he certainly would be cognitive of it, adhering to any regulations set by the Town. 

Referencing the 6’ x 8’ analysis by staff, Tillett asked if the 8’ would include the 3’ platform, and Heard replied it is intended to include such, although Cahoon may later have further input from a design standpoint. To be clear, the Planner added, the 6’ width is considered to be a generous width, and it could be done with only 5’ and the length be longer. Staff’s thought regarding size dealt with limiting the area to where the space cannot be used for some other type of function, but care was given to not limiting the area unduly. 

Attorney Michael directed the Board’s attention to the issue of strip shopping centers, whether or not the amendment would permit an access for each unit. The Chair agreed said was a good point made. Discussion recognized developing specific language, as it would not be desired for each unit to have its own access. Addressing the thought of fairness, the Planner offered for discussion, “so does the first business who comes in gets it but then not the other nine? That’s a good question.” 

McClean posed how a large structure could also be divided for business shared uses, and the Chairman recognized how this type of proposed use and review could benefit from conditional zoning standards, if such could be applied. 

Attorney Michael commented how, with many zoning amendments, the Board cannot possibly determine every scenario that could occur. 

With wrapping discussion and requesting a recommendation, Chairman Northen reminded the Board the decision has to be made as to whether or not to recommend approval for just the BC‑1 district or for all commercial districts. 



Fagan inquired of the Planner if the applicant has indicated an urgency, and Heard replied the applicant has not indicated such, with Cafferty stating for the record, “no, sir.”

Fagan then recommended deferment so the Board can have more study and discussion with members of the Board in regards to all the matters that have been brought up, saying he would really like more time to study the strip mall issue as brought forward by the Town Attorney, which he clarified as his rationale for deferment. Upon call for the vote by the Chair, the motion carried 5-0, unanimously. 

Chairman Northen requested a possible work session with the Planner to first discuss the matter prior to further Board discussion. 

Planner Heard requested the Chair’s permission to ask a few questions in order to help direct staff’s efforts on how to proceed. With regard to the definition and items addressed in the staff memo, Board members indicated a consensus of support. Heard indicated he would put together a draft ordinance which would include the applicant’s proposal as well as the additional items discussed, outlining some alternatives. Fagan asked for a list of the zoning districts which are both residential and commercial in nature, recalling the Planner’s earlier statement how as many as 200 properties could be amended. 

With the Chair asking for last minute thoughts, Fagan stated he would like to express a concern about the situation but would address it at a later time.

b.	Article V, Division 2 – Eliminate References to Listed Commercial Recreational Uses. Planner Heard reported that at the same Council meeting when the matter addressing the length of a pier was evaluated, Councilwoman Klutz made a further request, as she had undertaken a review of the Town’s standards for the Sound Waters District. Heard then summarized his staff memo dated January 16, 2014, which is entered into the record:

Proposal
At its meeting on January 6, 2014, Kitty Hawk Town Council requested the Planning Director to prepare a text amendment for consideration by the Planning Board to eliminate some unnecessary wording in Subsection 42-360(c)(1) and an editorial note.  The wording proposed to be eliminated was noticed during the review of a recent text amendment regarding the measurement of pier length.
Both Subsection 42-360(c)(1) and an editor’s note (#41) located at the end of the Division 2 standards reference a list of authorized commercial recreational uses.  The proposed text amendment would eliminate both of these statements.

Background Information
State law authorizes municipalities to establish an area of extraterritorial jurisdiction (ETJ) for the purpose of setting development standards in designated areas abutting, but outside of, a municipality’s boundary.  On June 27, 1994, the Kitty Hawk Town Council established an ETJ area extending one mile westward into Kitty Hawk Bay and the Currituck Sound.  At the same time, the Town Council adopted standards for uses and development within the ETJ area.  These initial standards did not include the wording in question.
On December 6, 1999, the Kitty Hawk Town Council adopted a text amendment that established standards for piers and made changes to other standards in the Sound Waters zoning district. The wording in question was added at this time.

Staff Analysis
First, after a thorough review of the circumstances surrounding the adoption of these standards for the Sound Waters ETJ zoning district and conversations with several of the people involved at the time, it appears that the intent of the “TO BE LISTED” statement was that any person could present an individual request to add a particular commercial recreational use to the list.  As anyone can already request the addition of a new use through the text amendment process, this wording is not necessary in the ordinance. 
Secondly, no such list of authorized commercial recreational uses exists, which means the editor’s note is incorrect and misleading. 

Consistency w/ Land Use Plan
The Town’s adopted Land Use Plan contains the following goals, policies, and objectives relating to the subject.  While these policies do not directly address the proposed text amendment, they do support the Town’s interest in regulating the types of commercial recreational activities that can occur in its adjoining waters.
POLICY #6a:  Kitty Hawk will continue to adopt, enforce, and amend as necessary ordinances and procedures to regulate land use, development, and redevelopment along and adjacent to the Currituck Sound, Kitty Hawk Bay, and Albemarle Sound.  The Town supports applicable State and Federal laws and regulations regarding building, land uses, and development in areas of environmental concern.  
· OBJECTIVE #6a:  Adopt and apply development policies that balance protection of natural resources and fragile areas with residential and economic development.
· OBJECTIVE #6f:  Develop, adopt, and enforce, and amend as necessary, appropriate regulations of public and private recreational uses.
As part of its recommendation, the Planning Board is asked to make a determination whether the proposed text amendment is or is not consistent with the adopted CAMA Land Use Plan.

Planning Board Action
The Planning Board is asked to provide the Town Council with a recommendation regarding the text amendment proposal. 
Should the Board decide to recommend approval of the proposed text amendment, the motion could be worded in the following manner:
“I recommend approval of the proposed text amendment that eliminates statements regarding a list of commercial recreational uses in the Sound Waters ETJ zoning district.  The Board has found this proposal to be consistent with the Town’s adopted land use plan.”

A copy of a draft ordinance was also provided to Board members to show how the amended wording would read. The Chair indicated the proposal is clear cut to him, and then opened the floor for questions. 

With hearing none, VC McClean moved to recommend approval of the proposed text amendment that eliminates statements regarding a list of commercial recreational uses in the Sound Waters ETJ zoning district, adding that the Board has found this proposal to be consistent with the Town’s adopted land use plan. The motion carried unanimously, 5-0. 

c.	Sections 42-72, 42-73 & 42-99 – Board of Adjustment / Appeals / Conditional Uses.  As a follow up to amendments per State legislation regarding board of adjustment regulations and standards, Planner Heard discussed the proposed ordinance changes. At the time the initial amendments were made, several variance requests were pending. So, the Town made the necessary changes we were aware of at the time. Now, the Town needs to complete its update its standards to meet State requirements and be in compliance. The Planner’s staff memorandum dated January 16, 2014 is entered into the record of review:

Proposal
During its recently completed session, the N.C. State Legislature adopted Session Law 2013-126, An Act to Clarify and Modernize Statutes Regarding Zoning Boards of Adjustment.  At its meeting on October 7, 2013, Kitty Hawk Town Council adopted a text amendment that incorporated the new standards in this law regarding boards of adjustment, variances, appeals, and conditional use permit applications into the Town’s zoning ordinance.  
Subsequent information provided during a workshop by David Owens with the UNC School of Government noted that additional changes need to be made to the Town’s standards for conditional use permits and several points amended in the recent Board of Adjustment standards as a result of the new law.
The attached ordinance outlines the specific changes being proposed.

Consistency w/ Land Use Plan
The Town’s adopted CAMA Land Use Plan does not contain recommendations regarding the development approval process.  
As part of its recommendation, the Planning Board is asked to make a determination whether the proposed text amendment is or is not consistent with the adopted CAMA Land Use Plan.

Planning Board Action
The Planning Board is asked to provide the Town Council with a recommendation regarding the text amendment proposal. 

Recommended Motion
Action by the Planning Board may include approval of the proposed amendments as outlined, approval with modifications, or tabling of the proposed text amendment for further consideration.  Adoption of the ordinance is not particularly time sensitive, but the Town will not be in compliance with State law until certain changes are adopted.
Should the Board decide to recommend approval of the proposed text amendment, the motion could be worded in the following manner:
“I move to amend Sections 42-72, 42-73, and 42-99 of the Kitty Hawk Town Code updating standards for the Board of Adjustment, constructive notice for appeals, and decision-making process for conditional use permits. The Planning Board finds this amendment to be consistent with the Town’s adopted CAMA Land Use Plan.”

With referencing Owens’ workshop, Planner Heard reported how the Institute did further research and found that there were other items which needed to be changed as part of the recent revisions. As an example, the Planner noted, the statute is called something similar to “changes to the board of adjustment,” but in actuality, some of the changes have to do with any quasi judicial procedure, meaning, conditional use permits, which is most often dealt with by planning boards and town councils.

Chairman Northen stated this ordinance amendment is a housekeeping matter and is straight forward, basically, that the Town becomes in compliance with State legislation. The floor was opened for questions and concerns. 

With hearing no discussion or comments, Richeson moved to recommend amendment to Sections 42-72, 42-73, and 42-99 of the Kitty Hawk Town Code updating standards for the Board of Adjustment, constructive notice for appeals, and decision-making process for conditional use permits, adding that the Planning Board finds this amendment to be consistent with the Town’s adopted CAMA Land Use Plan. The motion carried unanimously, 5-0. 


8.	COMMENTS:

a.	Chairman Northen.  Chairman Northen welcomed the Board’s newest members and indicated everyone looks forward to working together. A brief explanation was given regarding the chair person’s responsibility and how alternate members may make recommendations when acting as a voting member. 

b.	Planning Board Members.  

Roof Top Issue.  Fagan asked the Town Attorney if there are many businesses which have social events on roof tops, and Attorney Michael replied, “not at this point.” Fagan stated it was a complete surprise when the applicant for the roof top amendment indicated a desire to have his employees be able to take breaks on the roof top, and he asked the Planner if the applicant had informed him of said intention, to which Heard replied, “yes, he did … he was envisioning this like somebody’s going to take a quick smoke break, just something of that nature, where … that’s what he was looking at with it, his explanation to me, just somewhere where the employees could go. 
“He’s picturing it as a nice little amenity that his employees would have, where they could just take a break, rather than sitting in an enclosed room somewhere, a kitchen and a small table, that they could go up there on a nice day and enjoy the view and the breeze or whatever else. That’s what he’s looking at. He certainly didn’t mention anything beyond as far as a social event or things where you would have lots of people on there, and as Mr. Cahoon spoke to, I can’t give you an exact figure without knowing the details of the proposal, but there would be some fairly strict requirements put on the number of people that could be up there with just a single stairway, ingress and egress to that space, from a fire code standpoint. 
“So, just as far as what would be allowed, I can’t say exactly, but it would be fairly limiting on what they would be permitted to do up there.”

As to whether the proposed roof top amendment should be allowed in other zones, Fagan questioned if his concern is warranted or if he is being over protective about public safety. 

Heard:  “The concern being the potential for larger gatherings, is that the …?”

Fagan:  “… yes ….”

Heard:  “I mean, it’s a good point, just in terms of the fact that it’s hard to police, in other words, it’s not something that is readily noticeable ….”

Fagan:  “… he can do what he wants with his property, right? Or, not?”

Heard:  “Within the realm … there’s certainly many types of standards that would apply to what he wants to do.”

Chairman:  “And he might also find his insurance agent will have something to say, too.”

Richeson inquired to the Town Attorney:  “If we pass this and somebody goes up for a sandwich and they’re like, ‘well, I wonder how high this thing really is,’ and he goes over there and gets too close to the edge and slips and falls off, would the Town be liable?”

Attorney Michael:  “No.”

Chairman:  “But, he [the applicant] would.”

McClean:  “Then my mind starts wandering … alright, we’ve got a couple of people walking up there to have a quiet conference or drink a soda or a cup of coffee, well, do they get chairs? Do they get something to put their coffee down on? Now we’re talking about accessories. But, what about a trash container up there?” 

Further comments addressed wind blowing trash away, or the roof top being a location chosen to watch or shoot fireworks, or the height of the roof could possibly be altered and not known. 

Planner Heard concurred, explaining that the reason the applicant is requesting permission is because the structure is maxed to the inch – it is 35’ exactly. McClean reiterated her concern with a large number of persons being up on the roof.

Chairman Northen said if the language of the ordinance is adopted, a key would be to specify how far from the edge rails have to be installed which would enclose the space where access would be allowed. 

The Attorney reiterated the reason for his posing the question regarding the number of permitted accesses to a roof structure, that it does determine the number of persons permitted to be up on a roof. 

Citing a strip mall, Richeson posed scenarios of different businesses perhaps needing to use another’s access, yet the Attorney first pointed out there are no 35’ tall strip mall centers in Kitty Hawk. It becomes problematic when such issues are envisioned, the Attorney continued, “but you’ve got to anticipate as best you can the consequences of what we’re talking about with the ordinance sometimes. And, I’ll give you another example … if you’ve got a residence, and it’s not just limited to buildings with flat roofs, you can have a pitched roof, and some guy beside me wants a view of the ocean so he builds one of these on top of his pitched roof … now he’s 43’ up in the air, and yeah, he’s got a great view over his neighbor’s house,” but it does not have a great appearance and complaints will be forthcoming from others. 

Richeson:  “I’m assuming from what you’ve said, that if somebody has a one-story structure and then if they want a roof access, it’s basically a matter of coming in and getting a building permit?”

Heard:  “Correct, and they would still have to comply … we would look at the engineering of the roof to see if it could support this. We would look at how it would be mounted, all the things we talked about – they would be required to have a railing, they would be limited to a certain space and a certain occupancy … all of those things would be applied to that.
	“Even right now … Metro Rental … I had the photos of … that’s basically, it’s a tall one-story, but I guess he may be able to have storage on the second part, but it’s basically a one-story building. They could do that, anybody in Town could do that tomorrow … could walk in and say, ‘I want to do one of these,’ as long as it’s not a height issue, there’s nothing preventing it as long as they can comply with the various safety and construction standards in the building code.”

Richeson:  “That says a lot.”

Chairman Northen:  “One other thing, from an aesthetic standpoint, you may think about the looks, but we were taught in architectural school that 95% of the civilians in the world never look above 8’, that when you’re walking, you never look above 8’ … it’s just human nature … and I’ve got to say, in truth, I’m one of those because that building Joe had on the screen I’ve been by it three times a week and I’ve never noticed that stairs.”

After calling for further comments, the Chair moved the agenda forward. 

c.	Town Attorney.  Nothing further was addressed by the Attorney.

d.	Planning Director.  Planner Heard indicated he would be updating the Chair’s Town code book, as well as the code books for the new alternate members. It was indicated it would only take a few minutes after the meeting adjourned. 



9.	PUBLIC COMMENT

There was no public input.


10.	ADJOURN

With no other items, the Chair declared the meeting adjourned at approximately 7:10 p.m. 



														________________________________________

														Oscar Northen, Chairman
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