Kitty Hawk Board of Adjustment
Minutes
June 26, 2014 – 4:00p.m.

Agenda
1.  Call to Order/Attendance
2. Approval of Minutes from February 10, 2014 Meeting.
3. Swearing In of Speakers:
4. Issue
a.  Public Hearing
b. Board Deliberation & Decision
5.  Other Business
a.  Chairman Spencer
b. Board of Adjustment Members
c. Town Attorney
d. Planning Director
6. Adjourn

1) Call to Order/Attendance
Chairman Spencer called the meeting to order at approximately 4:00p.m., with the roll call made by Recording Secretary Merski.
Board Members Present:
Matthew Spencer, Chairman
Jim Geraghty, David Morton, Chris Jenkins, Christine Buckner, Alternate
Board Members Absent:
Pat Forrester, Gary Muir, Alternate
Staff Present:
Steve Michael, Town Attorney; Lynn Morris, Town Clerk; Patricia Merski, Recording Secretary; Joe Heard, Director of Planning & Inspections.

       MS: Noted that Alternate Christine Buckner will serve as a voting member in the absence of Pat 
       Forrester.

2) Approval of Minutes from February 10, 2014 Meeting
MS:  With hearing no corrections or discussion regarding the minutes of the last meeting, Chairman Spencer moved that the Board approve the minutes of the February 10, 2014 meeting as to form and substance.  Jim Geraghty seconded the motion.  The motion passed by a vote of 4-0.

MS:  Noted that Ms. Buckner did not vote because she was not present at the February 10th meeting.  That was an affirmative of four and I will sign the minutes.

MS:  Ladies and Gentlemen, if you wish to speak today, would please raise your hand and let us know.  We will start this process with the swearing in of the speakers, after which the Town Staff will have an opportunity to present the facts of the case followed by the Petitioner.  If there are any neighbors or other interested parties, they will be allowed to present evidence and finally, the Petitioner will have an opportunity to close with the presentation of evidence.  So, anyone who wishes to speak should now come forward and be sworn in.

3) Swearing In of Speakers
At this time, Chairman Spencer invited persons participating in the variance application review to come forward.  Town Clerk Lynn Morris then swore in by oath those persons who would be offering testimony during the public hearing.
· Madonna L. VanCuren – 3842 Moor Shore Road, Kitty Hawk, NC
· David Pelletier – 4512 N. Virginia Dare Trail, Kitty Hawk, NC
· Luther Culpepper – P.O. Box 108, Woodland, NC
· Joe Heard, Director of Planning & Inspections, Town of Kitty Hawk

MS:  At this point, I would like to invite Joe Heard forward to present the evidence on behalf of the Town Staff.

4) 4313 N. Virginia Dare Trail – Section 42-247(d)(3) of the Town Code establishes a minimum front building setback of 25 feet for residences in the Beach Residential (BR-1) zoning district.  The applicant is requesting a variance of ten feet (10’) from the minimum front setback requirement in order to construct a single-family residence as close as fifteen feet (15’) to the front property line

a.  Public Hearing:
JH:  We have an application for a variance of ten feet (10’) from the minimum front building standard in a BR-1 zoning district in order to construct a single-family residence as close as fifteen feet (15’) to the front property line at 4313 N. Virginia Dare Trail.

For the record, I want to note that this hearing has been properly advertised in three (3) different ways:  written notice was sent to the Applicant and all of the adjoining property owners on June 9, 2014, that does include all residences directly across N.C. Highway 12.

Property was posted with a notice sign on the 10th of June, 2014 and the hearing was advertised in “The Coastland Times”, our local paper, on June 12, 2014. These notices were in compliance with State and Town standards for notice. Heard passed out a copy of the notice for the public hearing to the Secretary as part of the record.
 
“The Town of Kitty Hawk
Notice of Public Hearing
NOTICE “is hereby given that the Kitty Hawk Board of Adjustment will hold a public hearing on Thursday, June 26, 2014, at 4:00p.m., at the Kitty Hawk Town Hall, 101 Veterans Memorial Drive in the Town of Kitty Hawk, Dare County, North Carolina concerning the following variance application:

	Application for a variance of ten feet (10’) from the minimum front building setback standards in Section 42-247(d)(3) of the Town Code in order to construct a single-family residence as close as fifteen feet (15’) from the front property line at 4313 N. Virginia Dare Trail.  Presently, the minimum building setback in the Beach Residential (BR-1) district is 25 feet (25’) from the front property line.

	During the public hearing, all interested persons will be given the opportunity to comment on the above referenced matter.  The Board of Adjustment may thereafter act upon the proposed variance application, which action may include approval, denial, approval with conditions, modification or deferral of action until a subsequent meeting.

For more information about the proposed variance or Board of Adjustment meeting, please contact Joe Heard with the Planning & Inspections Department at (252)261-3552.”
 
JH:  The Applicant is seeking to construct a single-family residence on the subject property.  The proposed residence is very small in size of a dimension of 8 feet by 18 feet and a footprint of only 144 square feet.  There would also be a deck 25 square feet in size on the south side of the residence, as the attached Exhibit shows (Exhibit A).

The first document included in the packets that went out to the Board, labelled Exhibit A, is a copy of a site plan submitted by the Applicant, and as you can see, includes information on where the proposed residence would be located as well as some of the other features of the property  relating to the variance request.

The second Exhibit included in the Board’s packet, labelled as Exhibit 1, is an Exhibit prepared by the Staff.  To give the Board a sense of the surrounding area as it relates to the variance request, this is a copy of the GIS (Graphic Information Systems) map that Dare County has on its website and it shows an aerial photo of the subject property (which is highlighted in yellow on the map).

The next Exhibit (Exhibit 2), shows that the Applicant applied for a permit to construct this residence from CAMA and was denied.

Finally, I did want to pass around a new Staff Exhibit (Exhibit 3) to all the members.  I have given a copy of this to the Applicant prior to the meeting.

Mr. Chairman, the intent of this particular document is to show, in a simpler visual way, the two setbacks the Applicant dealing with and how they are impacting the development of this property.

Mr. Chairman, I would like to begin by talking about Exhibit A, the site plan the Applicant submitted.  Its probably best to start there and then figure out how the Board would like to move forward.

STAFF FINDINGS- 4313 N. Virginia Dare Trail

JH:  As noted in my Staff Report, the Town’s files do not contain a site plan for this property.  This property was originally created and developed when the property was in unincorporated Dare County, prior to the Town’s existence.

The Town does not have any records related to this property, other than a very general survey from 1947 when this whole area was subdivided.  The Town doesn’t have any records that can be referenced or compared to the information that has been provided by the Applicant.  In some emails sent back and forth by the Applicant, the Applicant did inform us that this site plan was prepared by a draftsman based on information provided by the Applicant.

The concern or the question that it brings up for the Staff, as it would be in any circumstance, is, that this information has not been prepared by someone who is a surveyor, engineer or a design professional who has background, experience and equipment to actually conduct that type of survey and put that information together.

So, the questions that we are asking, and we’re hoping that the Board would think about this particular piece of evidence is, “what legal research and field work was completed to determine the exact location of the property lines, highway rights-of-way, vegetation line, mean high water mark; all the information that is contained on this site plan – how was it arrived at?”  We don’t know.

Secondly, were professional survey instruments used to determine the accuracy of the site plan?

This lot, for those of you who have had the opportunity to go out there, does have a fairly significant change of topography that can make it difficult to measure distances accurately. A surveyor has instruments to do that.  Whereas, I wouldn’t be able to do that accurately.  I could get an estimate, but I could not state that accurately.

Some other things I wanted to point out regarding the site plan:  it’s listed on the site plan as having a scale of 1” equals 20 feet (20’).  However, that is not exactly the case.  The measurements are slightly off and I’ve noted that in the Staff report with examples.  It’s close, but all of the dimensions shown on the plan appear to be a little bit less than what is being shown on the plan.

So, it could be simply an error in when it was printed out, but what you have before you is not exactly what is stated on the plan.

One other item we did as a Staff with Ben Alexander, our Fire Inspector/Code Enforcement Officer here at Kitty Hawk, was to go out to the subject property to establish a stable vegetation line as shown on the site plan.  Ron Renaldi, our Field Representative from Elizabeth City, Office of the Division of Coastal Management, came down to inspect the subject property and concurred with the location as Ben Alexander had established the vegetation line. That line actually extends across the entire property.

To summarize my concerns about the site plan, it’s just that, if they still exist, the markers for the front property line are buried under a high sand dune. The rear property line, as determined in this case by the mean high water mark, would typically require delineation by a surveyor looking at a certain elevation of mean sea level.  Typically, it would take a surveyor to locate those points and without knowing the location of those markers of the front corners or rear corners, the Planning and Inspections staff has no way of knowing if the information of the measurements shown on the site plan are accurate.

We know that the Applicant was aware of where the first line of natural stable vegetation was marked. However, we have no way of determining if that location is 68 feet (68’) from the front property line; that may be something the Applicant can shed a little more light on.  That’s the main reason we’re not comfortable looking at this site plan and confirming that there is actually 68 feet (68’) between that line and the front property line.

All the aspects of this variance, as far as the justification, the reason why it’s been requested, is linked back to the locations of the front property line and vegetation line. Mr.Chairman, I don’t know whether or not you would like to consider discussion of these issues regarding the site plan or if you would like me to proceed with going over the background information that the Staff has on the variance request.

MS:  First of all, I think we should say we are certainly going to consider the Exhibit that the Petitioner attached (Exhibit A) to the request and the marked up version that you gave us (Exhibit 3).

MS: (to Town Attorney Michael) Are we to make a decision similar to how a Court might make a decision in terms of the admissibility of evidence or are we simply here to determine whether this Applicant has demonstrated what he’s asking for?  He wants a 10 foot (10’) variance from the front setback. My question is, “is a survey with complete accuracy necessary for that determination?”

SM:  The Board gets to determine the admissibility of the evidence and the weight given to that evidence.  You can accept these Exhibits and what weight you give those Exhibits is up to you, just like it would be in any Court proceeding.  If we believe the Exhibit accurately depicts what’s on the ground there, then you can certainly give it credibility; but, if you have doubts about that, then that would affect the Board’s decision. 

MS:  I do.  Based on what Mr. Heard is saying, I have some question about the accuracy of this illustration.

SM:  Then Mr. Culpepper may address that for you.

MS:  Ok.

SM:  But, as far as the admissibility, that’s up to the Board as well and the weight that you give to the Exhibit is also determined by the Board.

MS:  Mr. Heard, and I want the Board Members to ask any additional questions they have, but the concerns about the accuracy of this drawing; does it go more to the CAMA issues?  In other words, do you feel we can make a reasonable determination of whether this Applicant meets the requirements for variance based on this drawing or is it your view that we really must have and should have an accurate survey in order to make an accurate decision.  What’s your feeling on that question?

JH:  I would like to make two comments on that:  the main justification, at least that the Staff is looking at, for determining if a hardship exists is the measurement from that first line of natural stable vegetation to the front property line.  Is that measurement accurate?  The Applicant’s site plan has shown a measurement of 68 feet (68’).  We don’t know where that front property line is, based on the information that I know.  The Applicant may have other information to share with you, but that’s the concern.

Secondly, when the Board is making a decision, you are granting a variance of a certain distance, based on specific information that you were presented with. If it turns out that information isn’t accurate, then that nullifies the variance you granted.  That’s more of a risk for the Applicant than it is for the Board. In other words, if the actual measurements are something different than what he has shown on the site plan; then the Applicant would have to come back to the Board for reconsideration if it turns out that those distances were something different.

JG:  On the aerial view of the property, if you look at the Holcomb Cottage next door, it looks like it’s almost on the front property line.

JH:  That’s a good point.  It gives me a good opportunity to explain that the property lines shown on the aerial photograph provided by Dare County is a layer of information that is superimposed on that map. So, that information could be off by a few feet in either direction, depending on which way it’s offset. I don’t suggest that you rely on that as part of any determination.

DM:  Let me try to understand what you said; if this variance is granted and during construction the elevation survey and/or foundation that may or may be required is submitted and we find out that is contradicts what we allow – that would stop that – they would have to come back to the Board of Adjustment again to get it redone.

JH:  Mr. Morton, what I would say is that Staff would request this information before construction started.  An actual survey would need to be produced so that we do not end up in a situation such as that.  Your scenario would put the Applicant in a difficult situation should the need arise for him to come back to the Board. One of the criteria that the Board needs to look at is if the need for a variance was created by the Applicant.  If he’s already started construction and is in the middle of the project, the Board might have a difficult time determining that the Applicant meets that standard; so we would certainly request that information up front before any construction started, should the Coastal Resources Commission grant them the variance.

CJ:  So, the 10 foot (10’) variance is just an educated guess?  Because we really don’t have a survey done by a licensed professional, essentially?

JH:  Let me point out; the Staff is fairly comfortable that the Applicant did have the relevant information to determine the first natural line of vegetation, right there (indicating the location on the site plan). The question is, how did the Applicant come up with these points up here (referring to the property lines on the site plan); in other words, how did he determine that it is 68 feet (68’) from here to here?

JH:  This document (Exhibit A) is not a survey.  There have been plenty of storms since 1947, so we don’t even know if the property markers are still there, but if they are, they are not something that can be easily located today, because they would be buried well under there.  So, we think there are things that are accurate on the site plan, but that question is, is that 68 feet (68’) to the front property line. If it’s not there, that changes the dimensions of the variance request and that’s  where the concern lies.

MS:   Mr. Michael, is it appropriate to give the Petitioner the option to request a continuance in this hearing and get the property surveyed?

SM:  Certainly.

MS:  My thought on it is, I can tell what it is they’re asking for and I believe I can evaluate their request based on this drawing. However, it might be totally different once it gets to the construction stage and I understand that’s the issue.  The question is how to practically go forward with this application. I don’t know what everyone else’s thoughts are, but if the Applicant wants to go forward based on what he’s given us, I think we should allow him to do that.  On the other hand, if he wants to go to the trouble to get a formal survey to help their case, that would probably eliminate some concerns down the road. Perhaps we should give the Applicant the right to do that?

CJ:  I think this is such a tight lot, accuracy does matter here for sure for me. I would want a survey.

MS:  Are there are any other observations or does anybody want to add anything?  If Mr. Michael thinks it’s legally appropriate to do that, I would suggest that we give the Applicant the option at this point to proceed with what we have or to get a formal survey.  Is there agreement on that?

SM:  Well, certainly, you need to ask the Applicant.

MS:  Is Mr. Culpepper present or his representative?

Culpepper:  Yes.  Here.

MS:  Well, Mr. Culpepper, I think that the concern is that, based on what we have, and while we might be able to make a decision, we may be asking for trouble when you get to the construction phase. However, you have presented your application to us with these Exhibits and you have a right to be heard today.  So, I think it would be appropriate to give you the option.

Culpepper:  I think it will be fine to just have it surveyed.

SM:  I would guess that no matter what you do today, the Coastal Resources Commission would need to grant approval, also.

MS:  If the rest of the Board agrees, then Mr. Culpepper, would you like to request a continuance?

Culpepper:  Yes, sir.

MS: The Applicant has requested a continuance. I think it’s appropriate that we have a vote on whether to grant the continuance.

The Board members voted unanimously (5-0) to grant the requested continuance.

MS:  We’ll just have to get some guidance from our Town Attorney in terms of when we can reschedule this and when it’s appropriate to reschedule.

SM:  The results of the survey may make the variance moot.

MS:  It might make a big difference. On the request of Mr. Culpepper and the Board, having voted to allow the continuance of this hearing to a future date will allow Mr. Culpepper to get a survey.

Culpepper:  Thank you, sir.

5)  Other Business
a. Chairman Spencer:  the only ‘new’ business is to congratulate Jim Geraghty and Chris Jenkins on their promotions and to welcome our new Alternate Member, Christine Buckner.  That’s all I have.  Do the Board Members have any new business?
b. Board of Adjustment Members: No items were discussed by the Board Members.
c. Town Attorney:  Nothing was brought forward by the Attorney.
d. Planning Director:  Nothing further was discussed by the Planning Director.

6)  Adjourn  
Hearing no further comments of questions, Chairman Spencer moved to adjourn the meeting. The Board members voted unanimously to adjourn at approximately 4:35pm.



							________________________
							Matthew Spencer, Chairman


These minutes were approved _____________________, 2014.

Minutes Transcribed and Respectfully Submitted By:  Patricia Merski
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[bookmark: _GoBack]Supporting Documentation - 4313 N. Virginia Dare Trail

Applicant’s Exhibit:
Exhibit A – Site plan showing the proposed development of 4313 N. Virginia Dare Trail dated May 16, 2014.  The site plan shows the dimensions of the subject property, proposed location of the residence, location of the first line of stable and natural vegetation, and other site information.  According to the applicant, this site plan was drawn by a draftsman based on information provided by the applicant.

Staff Exhibits:
Exhibit 1 – Aerial photograph of 4313 N. Virginia Dare Trail and surrounding properties obtained from the geographic information system (GIS) on Dare County’s website.
Exhibit 2 – Letter dated February 28, 2014 sent from CAMA Local Permit Officer Ben Alexander to the applicant, Luther Culpepper, denying a CAMA minor permit application to construct a residence set back 25 feet from the front property line (in compliance with the Town’s minimum setback standards).  This letter was sent via certified mail.
Exhibit 3 – Copy of the site plan (Exhibit A) with measurements superimposed showing the required minimum setback distances from the front property line and the stable, natural vegetation line.  The highlighted setback information was added by Director of Planning & Inspections Joe Heard.


