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KITTY HAWK BOARD OF ADJUSTMENT
MINUTES
October 9, 2012 - 4:00 p.m.
Kitty Hawk Municipal Building


AGENDA
1.	Call to Order / Attendance
2.	Approval of Minutes from March 12, 2012 Meeting
3.	Swearing In of Speakers
**Note:  The Board of Adjustment is a quasi-judicial body and anyone participating in a public hearing before the Board must be sworn in prior to speaking. When appearing before the Board, please state your name and address for the record and address the Board members in a courteous manner.
4.	Appeal Hearing:
	a.	4626 N. Virginia Dare Trail – The appellant is appealing an interpretation by staff of the Planning & Inspections Department that the establishment of an electronic gaming operation at Wink’s Grocery & Deli is in violation of Sections 42-4 and 42-250 of the Kitty Hawk Town Code.
5.	Board Deliberation & Decision:
	a.	Appeal – 4626 N. Virginia Dare Trail 
	6.	Other Business:
		a.	Chairman Taylor
		b.	Board of Adjustment Members
		c.	Town Attorney
		d.	Planning Director
7.	Adjourn


1.	CALL TO ORDER / ATTENDANCE

Chairman Taylor called the meeting to order at approximately 4:03 p.m., followed with roll call. 

At this time, Town Clerk Lynn Morris administered the Oath of Office for the following Board members, as they have been appointed to new terms:  Pat Forrester, Jim Geraghty, Matthew Spencer, and Alternate Chris Jenkins. 

Those acting as voting members were Chairman Earl Taylor, Vice Chair Barbara Connery, Pat Forrester, Jim Geraghty and Matthew Spencer. Alternate Chris Jenkins was present, but as a member of the audience.  Clarification was given that if a vote were made in favor of the appellant, four out of five of the votes would be required. 

	BOARD MEMBERS PRESENT:	Earl Taylor, Chairman / Barbara Connery, Vice Chair
								Pat Forrester / Jim Geraghty / Matthew Spencer / Chris Jenkins, Alternate
	BOARD MEMBER ABSENT:		Gary Muir, Alternate
	
	STAFF PRESENT:	Joe Heard, Director of Planning and Inspections / Steve Michael, Town Attorney – 
		Representing the Town of Kitty Hawk / Ben Gallop, Attorney – Advisor to the Board of Adjustment / 
Ben Alexander, Code Enforcement Officer / Lynn Morris, Town Clerk / 
Melody Clopton, Management Assistant – Meeting Secretary
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2.	APPROVAL OF MINUTES FROM MARCH 12, 2012 MEETING

With hearing no corrections or discussion regarding the minutes, Vice Chair Connery moved that the Board accept the minutes of the March 12, 2012 meeting. A second was given by Forrester. The motion carried 5-0.  


3.	SWEARING IN OF SPEAKERS

At this time, Management Assistant Melody Clopton swore in by oath those persons who would be offering testimony during the public hearing:  
· Joe Heard, Director of Planning and Inspections for the Town of Kitty Hawk
· Ben Alexander, Code Enforcement Officer for the Town of Kitty Hawk
· Ann Greeson - Appellant

After the speakers were sworn, Chairman Taylor turned the floor over to Planner Heard.


4.	APPEAL HEARING:

a.	4626 N. Virginia Dare Trail – The appellant is appealing an interpretation by staff of the Planning & Inspections Department that the establishment of an electronic gaming operation at Wink’s Grocery & Deli is in violation of Sections 42-4 and 42-250 of the Kitty Hawk Town Code. Chairman Taylor opened the hearing for the matter presented dealing with the property located at 4626 N. Virginia Dare Trail, commonly called “Wink’s,” a grocery and deli.

Joe Heard, the Director of Planning and Inspections, verified the property was posted with two signs advertising the public hearing - the posting occurred on September 21, 2012. Due to the fact this is an appeal related to a specific property, the Town also opted to send out notices to adjoining property owners, mailed out on September 21, 2012. Finally, the Town placed an advertisement for the public hearing in The Coastland Times, which ran on September 23, 2012 and is entered into this record:

THE TOWN OF KITTY HAWK
NOTICE OF PUBLIC HEARING

NOTICE is hereby given that the Kitty Hawk Board of Adjustment will hold a public hearing on Tuesday, October 9, 2012, at 4:00 p.m., at the Kitty Hawk Town Hall, 101 Veterans Memorial Drive in the Town of Kitty Hawk, Dare County, North Carolina concerning the following appeal application:
 	Appeal of an interpretation by staff of the Planning & Inspections Department that an electronic gaming operation at Wink’s Grocery & Deli, 4626 N. Virginia Dare Trail, is in violation of Kitty Hawk Town Code Sections 42-4 and 42-250.
 	During the public hearing, all interested persons will be given the opportunity to comment on the above referenced matter.  The Board of Adjustment may thereafter act upon the proposed appeal, which action may include approval, denial, modification or deferral of action until a subsequent meeting.
For more information about the proposed appeal or Board meeting, please contact Joe Heard with the Planning & Inspections Department at (252)261-3552.
[Mailed:  September 21, 2012]

As an overview, Heard outlined the situation and offered background information in terms of the circumstances which have led up to the subject application, as well as introduced exhibits for the Board’s consideration. The staff memorandum dated October 9, 2012, RE: Appeal of an Interpretation by Planning & Inspections Department Staff Regarding the Issuance of a Notice of Violation for an Electronic Gaming Operation at 4626 N. Virginia Dare Trail, was reviewed and details the points covered. 

During background comments, the Planner indicated the Town Council, after voting to deny the appellant’s text amendment application to permit electronic gaming operations in the BC-1 district, had instructed staff to work with the Planning Board on developing an ordinance which would permit the subject use in the BC-3 district.  Such ordinance has been processed and is currently under review by the Town Council. 

Said memo [reflected in italics] is entered into this record of review:

Requested Action
The appellant is appealing an interpretation by staff of the Planning & Inspections Department that the establishment of an electronic gaming operation at 4626 N. Virginia Dare Trail is in violation of Sections 42-4 and 42-250 of the Kitty Hawk Town Code.  

Supporting Documentation
The appellant has submitted an application, cover letter, and information in support of his appeal.  A copy of these documents is attached.
Staff has submitted this staff report and the following exhibits for the Board’s consideration:
Exhibit A – Letter dated April 12, 2012 from Code Enforcement Officer Ben Alexander sent to the manager of Wink’s, lessee of the property, and owner of the property notifying them of the violation and giving them fifteen (15) days to remove the gaming machines or initiate the process of having the Town consider allowing electronic gaming operations.  (Sent via regular mail)
Exhibit B – Notice of Violation dated August 7, 2012 from Ben Alexander sent an official Notice of Violation to the manager of Wink’s, lessee of the property, and owner of the property.  (Sent via regular and certified mail)
Exhibit C – Letter of Civil Citation dated August 7, 2012 (actually mailed August 14, 2012) from Ben Alexander to the manager of Wink’s, lessee of the property, and owner of the property notifying them of the violation and initiating fines and penalties for each day that the violation continues.  (Sent via regular and certified mail)
Exhibit D – Letter dated August 24, 2012 from Ben Alexander sent a letter to the manager of Wink’s, lessee of the property, and owner of the property notifying them of the continuing violation and that the fines and penalties have increased for each day that the violation continues.  (Sent via regular and certified mail)
Exhibit E – Letter dated August 30, 2012 from Ben Alexander to the manager of Wink’s, lessee of the property, and owner of the property notifying them that fines and penalties will cease until the appeal has been heard and a determination made by the Board of Adjustment.  (Sent via regular and certified mail)
Exhibit F – Copy of Section 42-250 of the Town Code.

Town Code References
1. Town of Kitty Hawk Zoning Code, Section 42-4:
	“(a) No building, structure, or land shall be used or occupied, and no structure or part thereof shall hereafter be constructed, except in conformity with all of the provisions specified in this chapter for the district in which it is located.”  [During his review, Planner Heard explained this text, in layman’s terms, means one cannot do something unless it is in conformity with all of the specific development standards and provisions that follow in that chapter of the ordinance.] 
2. Town of Kitty Hawk Zoning Code, Section 42-250:
(this section lists general development standards in the BC-1 zoning district, including permitted uses)
A complete copy of this section is attached as Exhibit F.

Background Information
· The property at 4626 N. Virginia Dare Trail is zoned Beach Commercial (BC-1).
· The building at 4626 N. Virginia Dare Trail contains Winks Grocery & Deli.
· According to the appellant, the existing electronic gaming operation was established shortly after current management reopened Wink’s in May 2010.  (NOTE: Town staff cannot confirm the accuracy of this information)
· There are 13 gaming machines/terminals in the electronic gaming area.
· Wink’s also contains a separate video game/arcade area.

History 
· Early April 2012 – Code Enforcement Officer Ben Alexander was contacted by a local resident about the presence of an electronic gaming operation at Wink’s Grocery & Deli.  The resident had noticed an advertisement for the electronic gaming operation in The Coastland Times newspaper.
· 4/11/12 - Ben Alexander conducted an inspection to confirm the existence of the electronic gaming machines.
· 4/11/12 – Ben Alexander and Planning Director Joe Heard discussed the circumstances and made a determination that the electronic gaming operation is not permitted in the BC-1 zoning district and is in violation of the Town Code.
· 4/12/12 – A letter was sent to the manager of Wink’s, lessee of the property, and the owner of the property notifying them of the violation and giving them fifteen (15) days to remove the gaming machines or initiate the process of having the Town consider allowing electronic gaming operations.
[Exhibit “A”]
· 4/29/12 – Ann Greeson, the manager at Wink’s, submitted a text amendment application to allowing “electronic gaming operations” as a conditionally permitted use in the Beach Commercial (BC-1) district, subject to certain conditions.
· 6/14/12 – The Kitty Hawk Planning Board reviewed Ms. Greeson’s application and voted to recommend denial of the proposed text amendment.
· 8/6/12 – The Kitty Hawk Town Council held a public hearing, reviewed Ms. Greeson’s application, and voted to deny the proposed text amendment.
· 8/7/12 – Ben Alexander sent an official Notice of Violation via regular and certified mail to the manager of Wink’s, lessee of the property, and owner of the property.  [Exhibit “B”]
· 8/14/12 – Ben Alexander sent a Citation Letter via regular and certified mail to the manager of Wink’s, lessee of the property, and owner of the property notifying them of the violation and initiating fines and penalties for each day that the violation continues.  [Exhibit “C” – Note:  This letter is dated August 7; however, it went out August 14.]
· 8/24/12 - Ben Alexander sent a letter via regular and certified mail to the manager of Wink’s, lessee of the property, and owner of the property notifying them of the continuing violation and that the fines and penalties have increased for each day that the violation continues.  [Exhibit “D”]
· 8/29/12 –Attorney Sean Yacobi, acting on behalf of Wink’s Grocery & Deli, submitted an application appealing an interpretation by staff of the Planning & Inspections Department that the establishment of an electronic gaming operation at 4626 N. Virginia Dare Trail is in violation of Sections 42-4 and 42‑250 of the Kitty Hawk Town Code.  
· 8/30/12 - Ben Alexander sent a letter via regular and certified mail to the manager of Wink’s, lessee of the property, and owner of the property notifying them that fines and penalties will cease until the appeal has been heard and a determination made by the Board of Adjustment.  [Exhibit “E”]

Staff Interpretation
It is the interpretation by the Code Enforcement Officer and Director of the Planning & Inspections Department that the establishment of an electronic gaming operation at 4626 N. Virginia Dare Trail is in violation of Sections 42-4 and 42-250 of the Kitty Hawk Town Code.  Specifically, staff found that electronic gaming operations are not listed as a permitted use or conditional use in the Beach Commercial (BC-1) zoning district.  Therefore, the establishment of an electronic gaming operation at 4626 N. Virginia Dare Trail is not permitted and is in violation of the Town Code.  
Justification for this interpretation includes the following:
1. If a business is not listed as a permitted or conditionally permitted use in a particular zoning district, then it is not permitted in that zoning district.  This same interpretation has been applied consistently to hundreds of business proposals throughout the Town of Kitty Hawk over the past decades.  Here are several recent examples of how this interpretation has been applied in the BC-1 zoning district:
· In the Fall of 2008, staff had discussions with two local businessmen seeking to establish a business to rent and sell electric vehicles.  The prospective businessmen were informed that such use was not listed as a permitted use in the BC-1 district.  They submitted a text amendment to have the use added.  At its meeting in December 2008, Kitty Hawk Town Council considered and adopted an ordinance adding electric vehicle dealerships as a conditionally permitted use in the BC‑1 district.
· In early 2010, staff had discussions with a local businessman seeking to establish a seasonal produce stand.  The prospective businessman was informed that such use was not listed as a permitted use in the BC-1 district.  He submitted a text amendment to have the use added.  At its meeting in April 2010, Kitty Hawk Town Council considered and adopted an ordinance adding produce stands as a conditionally permitted use in the BC-1 district.
· In the Spring of 2012, staff had discussions with a local couple seeking to establish a seasonal bungee trampoline business.  The couple was informed that such use was not listed as      a permitted use in the BC-1 district.  They submitted a text amendment to have the use added.  At its meeting in June 2012, Kitty Hawk Town Council considered and denied an application to add bungee trampolines as a conditionally permitted use in the BC-1 district.
· In the Spring of 2012, staff had discussions with two local businesswomen seeking to establish a pet grooming and boarding business.  The prospective businesswomen were informed that such use was not listed as a permitted use in the BC-1 district.  They submitted a text amendment to have the use added.  At its meeting in July 2012, Kitty Hawk Town Council considered and denied an application to add pet grooming and boarding facilities as a conditionally permitted use in the BC‑1 district.
2. Section 42-250(c)(18) of the Town Code specifically lists game rooms (arcades) as a conditionally permitted use in the BC-1 zoning district, subject to a variety of conditions.  Subsection 42-250(c)(18)f specifically states, “It shall not be permissible to stimulate play by gambling incentives such as, but not limited to, free plays or games, monetary rewards or the exchange of coupons redeemable for play or gifts.”  The inclusion of this specific condition makes it clear that the Town Council does not intend for the BC-1 district to permit games that offer monetary rewards or other prizes.  The staff’s interpretation that electronic gaming operations are not a permitted use is consistent with this intent of the BC-1 district.  

Planner Heard stressed this Town Code provision addressing permitted gaming:  it cannot be for monetary incentives. 
When said provision was adopted for more of a video game kind of arcade facility, the Town Council was very explicit in stating their intent that they did not want to see monetary types of activities going on – thus the provision was specifically added as a condition.
However, the way that “sweepstakes” games operate today, due to State law, a person is able to request a free play. This goes against the cited condition of the provision.

All the following items in the memo were reviewed, though the Planner drew specific attention to these points:   
The Town of Kitty Hawk has the right to reasonably regulate the location and conditions for the establishment of electronic gaming operations within its jurisdiction. 
On the issue of the appellant saying the Town knew about the gaming machines for over two years, a presentation was given of inspections made at the subject site during the recent two years, but no documentation made concerning the gaming machines. However, as Heard explained as his opinion, it would be unfair to state the inspectors should have caught the subject violation when, for example, the fire inspector is more in the business of looking for fire code violations and not dealing with zoning violations. 
	Clarifications were reviewed of inaccuracy in statements made by the appellant, as detailed in the memo. 

Additional Support for Staff’s Interpretation
1. The appellant’s first course of action to address the violation was to submit a text amendment to add electronic gaming operations as a conditional use in the BC-1 zoning district.  This action suggests that the appellant initially accepted the staff’s interpretation and took appropriate steps to have the Town Code amended to specifically permit electronic gaming operations.  The appellant only appealed the validity of the violation after the Town Council opted to deny her application for the text amendment.
Following the meeting where the Ms. Greeson’s text amendment application was denied, the staff was asked to work with the Planning Board on the development of standards for electronic gaming operations.  At this point in time, the Town Council has held a public hearing on a proposal to allow electronic gaming operations as a conditionally permitted use in the BC-3 zoning district and will soon be considering the adoption of standards.  
2. The appellant’s application states that the electronic gaming operation “should be allowed under state law.”  The existing State law was clearly intended to prohibit video poker and similar types of gaming machines.  However, a recent case from the N.C. Court of Appeals found that operating similar types of games as an internet sweepstakes is not covered by the existing state law (NOTE:  this decision has been appealed to the N.C. Supreme Court).  In fact, Section 14-306.1(0) of the state law specifically states that it does not preempt any more restrictive locally adopted ordinance.   Therefore, the Town of Kitty Hawk has the right to reasonably regulate the location and conditions for the establishment of electronic gaming operations within its jurisdiction.
3. The appellant’s application states that the “machines have been in place and known to the town for over two years.”  First, the appellant has asserted this information as a “fact”.  However, no evidence has been provided, either previously to the Town or in the information submitted to the Board, documenting when the electronic gaming machines were installed.  At this point in time, the Town cannot document when the machines were installed.
If we assume the date provided by the appellant is accurate, neither the property owner, the lessee, nor the manager at Wink’s sought to obtain a permit or approval before establishing the electronic gaming operation inside of the building.  As no notice was provided about the change in use, the Planning & Inspections Department was unaware of the violation until it was brought to the attention of the Town by a local resident in April 2012.  The Code Enforcement Officer and Director of Planning & Inspections took immediate action to enforce the Town Code once they became aware of the electronic gaming operation at Wink’s.  
Although other types of inspections had previously been conducted at Wink’s, these inspections focus on certain issues and are not conducted by inspectors looking for zoning issues:
Building Permit Inspections:
· 8/12/10 - Electrical Inspection by Building Inspector Dennis Speight.
· 9/21/10 - Electrical Inspection by Dennis Speight.
· 2/25/11 - Plumbing Inspection by Dennis Speight.
· 10/26/11 - Electrical Inspection by Dennis Speight.
Fire Safety Inspections:
· 5/3/10 - Change of Occupant and ABC inspection by Fire Inspector/Code Enforcement Officer Ben Alexander.
· 6/6/10 - Re-inspection by Ben Alexander.
· 5/5/11 - Annual Fire Inspection by Ben Alexander.
· 6/24/11 - Re-inspection by Ben Alexander.
4. The appellant’s application states, “Wink’s meets and exceeds the standards that the town set for district BC-3.”  First, whether or not Wink’s can comply with proposed (not adopted) standards for another zoning district in a different location has no bearing on the issue being appealed (the violation at 4626 N. Virginia Dare Trail).  Secondly, the statement is not accurate.  Among other standards, the proposed conditions for the BC-3 district include a limitation of two gaming terminals in the business, separation requirements from public beaches and residential areas, and limits on hours of operation (including no Sunday play) with which the current operation at Wink’s does not comply.

Directions to the Subject Property
From Kitty Hawk Post Office, HWY 158 & Kitty Hawk Road, travel approximately 1.5 miles north on N. Croatan Highway (U.S. Highway 158 Bypass). Turn right onto Eckner Street.  Travel approximately 0.1 mile to the east. 4626 N. Virginia Dare Trail is located on the right, at the corner of Eckner Street and N. Virginia Dare Trail.

When the Planner concluded his presentation, Attorney Michael asked about the property ownership. Heard indicated tax records show Miles Davis as the property owner. The lessee is David Shields. Ann Greeson is the store manager of Wink’s. It was also clarified the Town made an attempt to notify all three parties having an interest in the subject violation. Attorney Michael indicated verification should be made the Board has received and reviewed the staff memorandum and all its listed exhibits as evidence.

At this time, the Chair had opened the floor for questions by Board members, and Forrester had noted the certified mail for Greeson was unclaimed, inquiring if the first class mail was returned to the Town. Upon Planner Heard indicating CEO Alexander could better explain this issue, Attorney Gallop interjected and recommended the Board first allow an opportunity for Attorney Sean Yacobi, representing the appellant, to address any questions regarding the staff memorandum and exhibits. 

Spencer asked about the Planner’s packet/documentation being received into evidence as it has been submitted to the Board of Adjustment. The Chair responded the materials should be received as is, noting the Board has relative questions to offer yet regarding the documentation, adding that any questions regarding the information pertaining to property ownership, lease and management have been established. Spencer clarified he is addressing the documentation Planner Heard has submitted as evidence, which is to be evaluated by the Board and ought to first be received and recognized as evidence before being considered, referring to and following up on Attorney Michael’s instruction. The response should be, Attorney Gallop offered, “is ’yes,’ that you do, or ‘no,’ that you don’t, and why or why not if you choose not to.” For the record, Attorney Yacobi stated having no problem with accepting the whole packet as evidence. 

Spencer moved the Board receive Mr. Heard’s documentation as evidence so that it can be considered, and Vice Chair Connery indicated a second. Clarification by Gallop was made that the exhibits included in the staff memorandum [as entered into these minutes] were being received officially as evidence, without any objection by Attorney Yacobi.  Forrester then moved the Board call for a vote, accepting the documentation as is with no discussion. Spencer seconded Forrester. Upon call by the Chair for a vote, with Spencer stating the motion is receiving the documentation and not taking any official action, the motion carried unanimously, 5-0. 

With Planner Heard still at the podium, the Chair made reference to the wording “electronic games,” indicating there are games which are not electronic, and he inquired if those types of games could or could not be considered. Heard replied:  
	“The particular use that we are dealing with, we have referred to it as ‘electronic gaming operation,’ we have a definition for that term that is being considered as part of the ordinance, being proposed, so it is specific to these types of games that are conducted. It would encompass things like internet sweepstakes or other things like that. It does not include things like pin ball machines, typical things like that, or arcade type of games, but it is specific to those types of machines.”

Chairman Taylor:  “How does the current effort going on by the State, and I guess the Board of Appeals, affect this?”

Attorney Gallop:  “It doesn’t. The only thing you’re tasked to do today is to consider the facts of what’s there and what kind of use it is and how the ordinance as written and exists today applies to what’s there. The stuff that’s in the Court of Appeals related to internet gaming and sweepstakes is related primarily to a criminal statute and the privilege license fees which are separate areas of the law which are different from the zoning question before you today.”

With the Chair indicating he understood Gallop’s explanation, a call was made for questions by Board members for Heard, and none were offered. Attorney Gallop then recommended Attorney Yacobi be given the opportunity to ask questions of Planner Heard.  No questions were raised by Yacobi. No further comments were given to the Board by Planner Heard.

CEO Alexander then addressed the certified mailing question previously asked by Forrester, explaining the registered mail to Greeson was returned but none of the regular mail came back as undelivered. Forrester indicated the Board has to assume Greeson actually received the letters, and Alexander reiterated that none of the letters delivered in the regular mail were returned. 

Upon questions by Attorney Michael, as to the number of machines at the subject location, Alexander referred to his last investigation at the site, indicating there were thirteen or fifteen. As to observing any game operations, noted he had seen one person playing on the machines. [Additional comments were made by Alexander, but the statements were inaudible on the recording tape of this meeting] Attorney Michael then referenced previous discussions and comments that have noted Alexander has been at the subject premises doing other occupancy inspections, and as to observing machines at that time, Alexander explained, “It didn’t register. It was brought to my attention by a citizen that asked me while we were in there, … I just figured, they were more of video machines, like they have out on the outside, a couple of video machines…” [Additional comments were made by Alexander, but the statements were inaudible on the recording tape of this meeting] 
	Michael:  “You didn’t go in to see what kind of machine it was?”
	Alexander:  “No, I saw the machines in there, but wouldn’t see what kind of machines were involved or probably…” [Additional comments were made by Alexander, but the statements were inaudible on the recording tape of this meeting]

With a question by Attorney Michael regarding what type of inspection was first done, Alexander explained he conducted a change of occupancy inspection on May 3, 2010. Also, several minor violations were addressed with a re-inspection in June 2010, and later, an annual fire inspection on May 5, 2011, with a follow-up re-inspection on June 24, 2011. 

Attorney Michael stated his questions have been asked, turning the floor back over to the Chair.

Attorney Yacobi indicated he had a few questions, inquiring if the inspections for fire safety would have been conducted throughout the whole building, to which Alexander said, “yes.” Yacobi mentioned another inspector being present, and Alexander identified him as the Town’s chief building inspector, Dennis Speight, who would have inspected for electrical, plumbing, mechanical and building issues. Referring to information presented by Heard, Yacobi summarized that from August 2010 to June 2011 Town staff would have been at the site at least eight times for fire and building inspections, and Alexander replied, “I believe that’s correct.” 

For background information, Attorney Yacobi then asked, “if you’re outside of Wink’s, and if you look through the windows, can you see any of this game room?” Alexander replied that the game room is not visible from outside.
	Yacobi:  “Is it a walled-off area, a separate area where they have it, now that you know about it?”
	Alexander:  “Yeah, now that I know about it, yes, it’s a separate area.”
	Yacobi:  “You have been in this separate area … is that fair to say?”
	Alexander:  “Yes.” 
Further explanation was given by Alexander that one has to go through a separate door to enter the area, which also has prohibitive signage that no one under 18 years of age may enter the gaming area.

Discussion continued:
Yacobi:  “Has the Town received any complaints of any types of problems or anything, as far as you know?”
Alexander:  “To my personal knowledge, I do not know.”
Attorney Yacobi then indicated he had no further questions for CEO Alexander. No questions by Board members were asked of Alexander.

Attorney Gallop stated to Chairman Taylor that Attorney Michael has indicated the Town has completed its presentation of information. The Chair then asked for Wink’s representatives to step forward. 

Attorney Yacobi formally introduced himself as representing Wink’s, asking to first correct something before getting started. It was mentioned that David Shields is a lessee, which is not believed to be the case anymore. Greeson has taken over the lessee. 
Attorney Gallop interjected and explained, “this Board acts very similar to a court, and they take sworn testimony to make their decisions. Sometimes attorneys are sworn if they are going to provide factual information, and other times, as Mr. Michael has done, are not going to be sworn and they provide argument. If you are going to provide facts, you might want to be sworn or to use Ms. Greeson to testify on the record to facts, similar to how we would do in a courtroom. The record needs to be there for any potential of appeal.” 
It was confirmed Ms. Greeson has been sworn, and Yacobi indicated comments were going to be made by them both back and forth. [Yacobi proceeded at this point without being sworn.]

Discussion continues:
	Yacobi:  “First and foremost, let’s clear that up, are you now the sole lessee of the building?”
	Greeson:  “Yes, I am.”
	Yacobi:  “And Mr. Shields, although you guys may have a partnership ….”
	Greeson:  “… we’re partners. I’ve taken over that store because he has another store in Currituck.”
	Yacobi:  “And the ownership in question, as far the testimony, that was correct?”
	Greeson:  “Right.”
	Yacobi:  “The owner is …?”
	Greeson:  “… Miles Davis.” 

Attorney Yacobi then indicated his client appreciates the opportunity to have this process before the Board to be able to address this situation and ask the Town’s indulgence, that Greeson does so without any preconceived notion. It is clear why this use is wanted by Wink’s, in that, like most things, a business owner is looking for something that can generate some business – some much needed business in the off season that could well make the difference between a profit and a loss from what the business has seen. He indicated Greeson’s testimony will show the use has been in place for a while, indicating he will help guide her through presenting some facts surrounding the situation, offering said comments would briefly describe the use, what it is and how it operates. 
Yacobi:  “This is a gaming operation. It has been known as an electronic game, correct?”
Greeson:  “Electronic sweepstakes, yes.”
Yacobi:  “And you, as the proprietor of Wink’s, and ….”
Chairman Taylor interjected and asked the speakers to talk clearly into the microphone.
Yacobi:  “As the proprietor of Wink’s, you didn’t start Wink’s with a notion of opening an internet café, did you?”
Greeson:  “No. Our primary business is the grocery store, and of course, all the touristy-stuff that we sell, the boogie boards and all that … it’s a grocery store, convenience store and a deli, which we do full dinners and everything. It’s just that we had added the kids’ game room with all the different video games and the air hockey all that type of stuff, to have some things for the kids to do in that area. It is a real family-oriented area, and we’re trying to pretty much keep this building the way it was, with the Davis family having it as a real fun and friendly family atmosphere. 
“When we did open, after the inspections, we did have the other games in place in Wink’s, and I believe that was May 3, because I’m not exactly sure which day that we opened, but I don’t know that we discussed exactly what they were – Mr. Alexander may be right about that. We did have the games in there. We did have to do some re-wiring, because if I’m not mistaken, I had a couple of extension cords in places, and I wasn’t aware that they weren’t legal, so we have had them in there since the very first day that we opened. Matter of fact, there were two of them right there at the deli and we chose to move them in the back room because we had kids and had to be able to watch and make sure that no one under the age of 18 played with them.”
Yacobi:  “Under those lines, have you had any problems with kids trying to get in there?”
Greeson:  “No, I mean, every now and then, I may have somebody peek in and go, ‘Grandma, I need two more quarters for the air hockey machine,’ but I do not allow them in there. I will go in there. We have a refrigerator in there that has free beverages and all, no alcohol whatsoever, sodas, and I’ll get them for the kids and stuff like that, because we do have a lot of parents that play, or a mom or dad or a grandma, while the kids are playing with other kids their video games. It is true.”
Yacobi:  “Were you aware that a permit was needed to have the machines?”
Greeson:  “No. We’ve never been told that. I had no idea. I have had these particular games before in other places in Town, years back. I think I can go back, I think, about twelve to fifteen years. We never had to get a permit for those ….”
Yacobi:  “… so, then ….”
Greeson:  “… and that was here in Dare County.”
Yacobi:  “Is it also fair to say that you didn’t know you were in violation until the Town approached you and said you were?”
Greeson:  “Absolutely not. When I had gotten the first letter, or maybe I got a phone call, I can’t remember exactly, I was kinda shocked about it. I thought, well, maybe we’re in violation because we did something wrong as far as, I don’t know, some kind of issue. I never thought it would be the games themselves. 
“I knew we had never had any problems with any customers or any strange people hanging out or any drugs or any alcohol or that kind of stuff. So, I didn’t know we were in violation. I didn’t know there was a problem, and I still don’t understand other than I did go through Mr. Yacobi about the fact that one time I had placed a small ad about sweepstakes because we were giving away some things or something, and I did not know that was illegal. That was a couple of years ago though. It’s been a while, and I can’t even remember when that was, but no one had ever brought it to our attention that there was any issue about the games, if ever.”
Yacobi:  “Talking more about the physicality of how this sits in the building in relation to zoning, what percentage of the building is dedicated to the game machines?”
Greeson:  “It’s probably about ten percent or less. It’s not a very big area. It’s only 12’ x 20’, I think. I think we have over 8,000 sq. ft. It’s not a real big area. I haven’t actually measured it.”
Yacobi:  “And, for being at these hearings, and the hearing involving the BC-3 district where it was outlined some of the standards that they were looking at for the BC-3 district, you agreed that if the rule is two machines … you’ve got more than two machines, right?”
Greeson:  “Yes, we’ve got sixteen. We’ve had sixteen the whole time.”
Yacobi:  “Do you allow play on Sunday?”
Greeson:  “We do after 12:00 p.m. Yeah, we have a sign.”
Yacobi:  “Is any alcohol served or sold in connection with that?”
Greeson:  “No, not at all. We were allowed an off-premise license and chose not to … and, as a matter of fact, I went through the Town, and got signed off by the police department, etc., and etc., but we chose not to, only because gaming and alcohol is not a good idea.”
Yacobi:  “Do you have any knowledge of any complaints from any residents or neighbors about the gaming?”
Greeson:  “No, I don’t, and I guess that’s why I was kind of shocked that there was a complaint, and I wish somebody had just said something so I would know exactly why. There’s been no problems. A matter a fact, at the last meeting, and maybe before that with the Town, actually, the Fire Chief and the Police Chief of Kitty Hawk both got up and spoke for us, which I didn’t know was going to happen, because they’ve never had any type of issues with Wink’s, with the police being called, or the fire department, or any odd people hanging out, any alcohol … nothing like that. 
“Actually, I was quite surprised when all this started. I just don’t understand still because we’ve had them from the first day, and everybody knew it, and I understand Mr. Alexander didn’t know exactly what they were. He was in that area a lot of times, and I guess, maybe, because he doesn’t play those machines that he wouldn’t know. And you, if you don’t play and you were to walk in there, you wouldn’t really know either. So, it’s like another video game because it’s cartoons and characters – it’s not like a slot machine with all the 7’s and all that stuff. It’s different.”

Chairman Taylor interjected to ask a question:  “Wasn’t part of where you have the games now, didn’t that use to be where you could rent movies and so forth along that back wall?” 
Greeson replied:  “We have a couple of games beyond that wall … [jumbled conversation between Taylor and Greeson] … those are all just kids’ games. Those sweepstakes games are actually in a separate room, that has the double door, that you can close at any time. It’s not an issue. We have opened it because we’re not trying to hide anything, but it can be closed, I mean, if it were an issue with someone.”
Taylor:  “So, the physical layout of the room has changed?”
Greeson:  “No.”
Taylor:  “As far as what you have in the room. You’ve got more games than what you did.”
Greeson:  “No, we have the same amount of games since we’ve opened. We’ve added some of the kids’ games off and on – we change those out, yeah.”
Yacobi:  “Did y’all specifically build that wall that separates it from ….”
Greeson:  “… no, it was a, as Mr. Alexander has said, a store room area that we had cleaned up and fixed up and put things in there before we opened.”
Yacobi:  “Are you planning in any way to expand this or had you planned to turn Wink’s into an internet café?”
Greeson:  “No, we do make a little bit of money on it, and I’ll be honest with you, it does help us in the winter time because it might pay my light bill in January or February, which is great. I don’t own the machines. I do make some money off them, but in our business, on groceries, I make 23 cents on a gallon of milk, etc. and etc. There’s not a ton of money in groceries. So, we have the kids’ games, the deli, we have all the other things, you know, just to try and get through. It’s not easy.”
Yacobi:  “This is an accessory use?”
Greeson: “Correct. Our primary use is the groceries, the deli and all the other stuff that we sell.”
Yacobi:  “And, ultimately, what you’d like to be able to do, and correct me if I’m wrong, is to have some of these machines and to be able to operate them just like you’ve been, with them in place now, to be granted maybe a special conditional use or be grandfathered, or something that would allow you to continue what you’ve been doing and nothing else.”
Greeson:  “Right. We don’t want to add on. We were willing to come to the Town in the first meeting and adopt some changes and maybe regulate our hours, you know, and of course, we’ve never had anyone under 18 in there, and no alcohol and etc. and etc. We’re willing to, you know, make some kind of changes if we need to. We’re here to stay, and I don’t want to have an issue with the Town or anybody or any of our neighbors. We just want to try and work it out, and, yeah, we do need them.”  
Yacobi:  “Is there anything further that you think the Board ….”
Greeson:  “… I don’t think so. I think the only thing that probably, all the different meetings that we’ve gone to, is a lot of people have this, something, in mind that says it’s like a seedy operation, and I’ve heard this at the county commissioners’ meeting – prostitution, drugs, alcohol, mafia activity – if you were to stop by there and look in, to be honest with you, it looks like a senior citizens’ center. Those people are my age and older, basically, 45 to 60 years old, who come in, sit down for fifteen to twenty minutes, to play a game, chit chat with a few other people in there, talk about going to the doctor, how their grandkids are doing and la la la la la. It’s not like Las Vegas or Atlantic City, not even by a long shot.”
Yacobi:  “Have you had to put anybody out for being loud or out of line?”
Greeson:  “I have. I had a couple of people that came from another place in the area who apparently had been drinking, I could tell, and I put them out. That’s what you have to do. We have kids in there, we have grandparents in there, and that could be from the front of the store to the back of the store. We have issues with seedy people, but we take them out and don’t have a problem with that at all. It’s a family business.”
Yacobi:  “Describe briefly your neighbors on each side of the Wink’s building.”
Greeson:  “Well, basically, we have Ocean Boulevard, a really nice place, and it’s really up‑class and more expensive and pretty decent, but it’s a little expensive, and then you have Art’s Place next door which, unfortunately, has changed a lot since Art passed away, and I really don’t want to make a lot of comments about it, to be honest with you.” 
Yacobi:  “What are the other neighbors in the front and back?”
Greeson:  “We have, of course, John Lancaster, who comes in all the time, and John…” [Additional comments were made by Greeson, but the statements were inaudible on the recording tape of this meeting]  We have … most of the people that are directly across the street from us that own a place are only there in the summer time off and on, off and on. They are ex-police personnel, [Additional comments were made by Greeson, but the statements were inaudible on the recording tape of this meeting]  We’ve got some real nice people actually there, and I don’t think I have a problem with anyone except one or two blocks down, I think.”
Yacobi:  “So, you have businesses on both sides?”
Greeson:  “Correct.”
Yacobi:  “Residential in the front across the street ….”
Greeson:  “… residential and rentals.”
Yacobi:  “What’s behind it?”
Greeson:   “The bicycle shop, and that’s it … my parking lot, where I allow people to park for the other businesses, and people going to the beach.”
Yacobi:  “So, you don’t have any parking restrictions. People can park in your parking lot ….”
Greeson:  “… well, I try to limit it away from my dock, my loading dock, which can be a problem, and away from my dumpster, because they won’t come back and dump if there’s people parking there, and we have those signs that say, ‘no parking,’ but we do let them park anywhere except on my loading dock so we can get our trucks in, and our groceries, and our bread, and our milk, and all that.”
Yacobi:  “And, not specifically for the specific content of what was said, but have you had, like, negative comments or complaints … have you had any positive comments or anything like that about this use or the issues we are here for today?”
	Greeson:  “Absolutely! We have a ton of parents that come in. They don’t play games. Their kids are young and young teenagers who are there on a daily basis in the summer. We provide all kinds of services for them, to be honest with you. They come in and grab something to eat or drink, and if they don’t have money, my staff will take care of that – their money or out of mine, it doesn’t matter. Or, they need to use the phone or they need a ride somewhere, you know. The parents feel comfortable with their kids being there because they know that nothing’s gonna happen, and unfortunately, a lot of them are working, and I didn’t think it would be wise to track them down … I know I’m going into this long story … but, we are a big part of the community there, and we are a big part of all these kids that are there all summer long and on weekends when they’re not in school and they’re surfing or they’re fishing or all that stuff. 
“We provide a lot of other services. One of my girls actually goes down to a neighbor, an elderly lady, to take out her trash can every Sunday and put it back in on Monday morning. We save the newspaper for certain people. We mail their mail. We drop it off here. So, it’s not just about the gaming, but the gaming does help us.”
Yacobi:  “And, that’s pretty much …?”
Greeson:  “… that’s pretty much it, unless you have any questions about it.”

Upon Chairman Taylor polling the Board members for anyone having a question, Attorney Michael asked Greeson to describe how the gaming operation works.  
	Greeson:  “Basically, what it is, when you come in, we have brochures up that kind of explain the rules of the game and etc. and etc. Sweepstakes actually got started with selling internet time and phone time, and that’s what we actually sell. When a person comes in, they pick up a card, there is a charger which actually accepts the card and accepts your money, and for that, you’re actually buying internet time or phone time … I wish we had brought the tickets ….”
	Yacobi:  “Do you have some forms here?”
	Greeson:  “I actually do. I have … first of all, if you [Additional comments were made by Greeson, but the statements were inaudible on the recording tape of this meeting] … these are pre-entry forms that we have. You can either mail them in or we can fill them out there. You get to play for 100 points. You get to play the machine for free, to kind of get an idea of how they work. From there ….”
	Yacobi:  “… may we present this, that the Board might like to see that?”
	[The Chair interjected an instruction for Yacobi to speak into the mic.]
	Yacobi:  “I was saying … she was referring to these … it’s a free play, if you all would like to see this, I would be more than happy to pass them around.”
	Gallop asked for one to be submitted for inclusion in the record, unless Attorney Michael had an objection, and Yacobi offered he would not propose such but a copy could be put into the record. [This would be later identified as Exhibit #1.]
Greeson:  “So, you don’t actually have to purchase anything to play, and of course, you are limited on your amount of play … depends on how many points that you’re winning as you go. You can keep playing and keep playing. I did not bring the tickets, I should have thought about it, that have your phone time on it, because that’s what you’re actually buying – phone time. It has a number on there, which you call and put in your pin number, and you do get free phone time. 
	“For that, though, with this card, you’re allow to go to any of the machines, put it in, put your points in, it has this button on the bottom, and then you play these games, and the games are, like I said, cartoonish in nature. They’re Halloween, wolves, we have a fish game, a pharaohs game, we have two chicken games, a kangaroo game … so when you get to playing, you actually can backup points. You can keep those points, and you can get more phone time or you are allowed to turn those in for monetary value.”
Attorney Michael:  “And, when you say, ‘turn them in for monetary value,’ how do you recover that monetary value?”
Greeson:  “How do I recover it?”
Michael:  “How does someone who has monetary value play the game … how do they get to that?”
Greeson:  “How do they get that? I go through another charger to check the machine, print out a ticket, and from that ticket, I have a separate register that I keep a certain amount of money in, to give them their $3 or $5, whatever it might be.”
Michael:  “It is the only reward they can get – additional play time or money?”
Greeson:  “Yes.”
Michael:  “Alright, that’s all the questions.”
Yacobi:  “Just to follow up, if I may … you can get additional play time. You can cash it in and get it in cash?” 
Greeson:  “Correct.”
Yacobi:  “Or you can keep the phone minutes?”
Greeson:  “Yes, you get those regardless, the phone minutes.”
Yacobi:  “Are the phone minutes just kind of on the side for something? Say, that you can cash it in?”
Greeson:  “No, ‘cause they really work.”
Yacobi:  “Have you ever tried it?”
Greeson:  “Yes, I have.”
Yacobi:  “And the call went through?”
Greeson:  “And the call goes through, no problem, yeah. And, you see, you get all those minutes.”
Yacobi:  “You get those on a card or something?”
Greeson:  “There’s a tape that comes out when you put your money in. There’s a little code machine, it spits them out when you put your money in.”

At this point, Attorney Yacobi indicated that if there are no other questions, he had a brief argument to present and propose regarding why these requests are being made by Greeson. Attorney Gallop explained to Chairman Taylor it is not uncommon for both parties’ attorneys to present arguments, as this would be the time if there are no further questions. The Town Attorney was instructed to speak after the appellant’s attorney, and after all comments have been made, it would be appropriate to close the hearing and have the Board deliberate. In summary, presenting all evidence before arguments would need to be done. 

Before proceeding, however, Attorney Gallop brought forward something asked of him by a Board member just prior to this hearing starting, about persons speaking to one another about this matter. Gallop stated this Board needs to exist with five impartial decision makers – members who have not made up their mind ahead of time and could consider the evidence and make a decision. One of the things Legislature has determined is an issue which can affect that due process consideration is having ex parte communications about the gathering of information about the appeal or the upcoming hearing and then considering such information without the parties being able to know someone is considering it or addressing it. The way to resolve that problem is to disclose those discussions and what was learned, what has been observed, and how it might be considered. 

Attorney Gallop then explained that if anyone has such issues, if anyone has spoken with Planner Heard, Greeson, Attorney Michael, CEO Alexander, or anybody else, or if the establishment has been visited and something observed that may potentially affect any consideration, the best thing would be is to disclose such. One way to do so is for someone to raise their hand and be recognized by the Chair in order to make said disclosure and then an opportunity would be given for the parties to express any issues or raise any objections. 

Spencer said he has not seen the gaming operation but he was contacted by a client interested in the proposed text amendment, which was some months ago. A discussion was held with Planner Heard on an informational basis, not representing someone or taking a position – just trying to learn more about what was going on, what the Town Code says, and it had nothing to do with the staff’s opinion or interpretation of the zoning code. Spencer said he wants the parties to know he has had the conversation but, most definitely, he has not formed an opinion about the merits of Greeson’s position. 

Following Spencer’s remarks, the Chair asked if Spencer “had a recommendation to proceed beyond this,” with Spencer responding, “no, I think the issue is whether I have some conflict, and I certainly don’t feel that I do based on that.” 
	Chairman Taylor:  “I mean, we are Board members, and we’ve got to make some decisions, and I want everyone to be as fair as we can.”
	Spencer:  “Absolutely. Well, you know, I, personally, I can only speak for myself, because, obviously, I may be the only person that’s had any advance information about an internet gaming operation at Wink’s, but I can assure you that this has no bearing on what I’m doing today. As I’ve said, I don’t represent any person who is adverse to Wink’s. I never did. I was simply getting some information, so if … for my part, I don’t feel like I have a conflict.”

On behalf of the Town, Attorney Michael indicated there is no objection to what Spencer has described, and Attorney Yacobi echoed the same. Attorney Gallop reiterated to the Chair neither party has any objection to Spencer participating in the Board’s deliberation. Spencer then noted he has excused himself from meetings before, offering he has no hesitation in doing so when appropriate and had not given any thought that there might be a conflict in interest because of that conversation and gathering information. With ex parte communications, Gallop noted, any potential conflict is resolved by disclosure. 

The floor was opened for others to offer disclosure, and Forrester stated she has been in the establishment and has walked through the game area to get to the deli, offering it will have no bearing on her decision. Chairman Taylor offered he has probably gone into Wink’s more than anyone else as he lives very close to the store, and, in fact, he was in there yesterday to pick up a few things. When he found out an issue had arose with the games, he walked through the area and saw things he has never noticed before, as it is not a section of the store he goes through, since the movies are no longer offered. 

The Chair continued with saying he has a question dealing with the State’s regulation about gaming operations. Vice Chair Connery interjected and recommended that before the Board begins further discussion other than any statements of disclosure, an opportunity should be given for any further presentation or argument from the attorneys, and Gallop agreed. As to anything to disclose, VC Connery explained that in preparation for today she visited the game room for the first time but did not speak to anyone, nor has she spoken with Planner Heard. In response to Gallop inquiring of the Chair about speaking to anyone at Wink’s about this meeting, Chairman Taylor said his conversation was limited to one of the employees recognizing his name from meeting documents, basically with each of them saying, “well, I’ll see you tomorrow.” 

Geraghty commented he spoke with Miles Davis earlier this day, the owner of the building, explaining he had inquired if Davis was going to attend this meeting and also made it clear to Davis that was all he could say. Geraghty explained further to Attorney Michael that Davis had come by his restaurant for breakfast, reiterating the question was light-heartedly asked to Davis if he was going to be at the meeting. Geraghty said he indicated to Davis he could not talk about the matter but if he was able to attend the meeting that they would see one another there, and that was it. Attorney Michael said he had no objection to all members’ participation in the proceedings, nor did Attorney Yacobi. 

Spencer then suggested to the Chairman the Board needs to receive into evidence the slip which Attorney Yacobi asked the Board to consider, and upon Gallop’s further instruction about whether or not to receive said as evidence, it was recognized that it would be appropriate to receive said into evidence. The Chair then stated the Board receives the cited evidence – the item discussed in these minutes on page 13. [Exhibit #1 – For Free Daily Sweepstakes Entry Sheet]

At this time, Clopton asked the Board to pause discussions so the hearing recording tape could be changed. [Time was approximately 5:20 p.m.] Discussion resumed with Attorney Gallop giving the Chair administrative instruction on what steps to proceed, with the floor being given to Attorney Yacobi.

Attorney Yacobi thanked the Board for this opportunity, saying it is a fulfillment of how government operates not just here but throughout the county – it is about getting together and talking about issues and working things out for the betterment, hopefully, of everyone. His comments continue:
	“This is about these games at Wink’s, and Wink’s has been around for a long time. Most of you, not all of you, have been in there. It hasn’t changed a whole lot since from what I remember when I was a kid. And, I will say, I’m not a resident of Kitty Hawk – I’m a resident of Kill Devil Hills – but I have been down here all my life, basically. I kind of grew up in Newport News and Kill Devil Hills. So, it’s changed very little, and from what you’ve heard and from what you may perceive from going on there, this is not something that’s up front, and in your face, and advertised, or even seen. In fact, it’s hard to know it’s there unless you are familiar with it, or unless you ask. You can go in there 100 times and not see it. 
“But, what we’re talking about here, and it’s kind of a dichotomy – we’re talking strictly about a land use issue, and that’s kind of hard to necessarily understand when you look at what went into making the decision to get us where we are today, or the decisions that developed into the Town’s stances as it is right now. And, certainly, Ms. Greeson and the people involved at Wink’s aren’t trying to kick the door down and tell the Town what to do in any way, shape or form. They are making every effort to co-exist and to do things appropriately within the system, and I will say that the experience so far in doing this has been very cordial and very professional, especially in dealing with Mr. Heard and with Mr. Michael, the Town Attorney. We do appreciate that.
“Getting back to what we’re talking about – this is a land use issue, it’s a zoning issue, and it kind of centers around what is or is not an appropriate use for an area, and the way the Town’s law seems to read is that if it is not specifically permitted, it’s not allowed, and there has to be some kind of exception or new rule to allow this thing – to co-exist, or to be allowed in the Town. But, you do have the kind of break down between that strict zoning land ordinance thing and what goes into making up those rules, and what goes into making up those rules is, again, what we’re doing today – an exchange of ideas and people talking and people’s preconceived notions and the knowledge that they get in that process of coming up with rules and regulations. You can’t really totally separate the two because the information that’s received or perceived in making restrictions where things should be or where they shouldn’t be are part of what ultimately gets us to where we are today. 
“I think, I would respectfully like to say, in this instance, I would offer that there may be some misconceptions about …, from the Board maybe not exactly knowing how this game operated and things behind it and looking at it maybe more as a gambling operation or something that could potentially turn into that, and it’s not. It’s, as you’ve heard from testimony today, it’s strictly an accessory use for this, they’re not trying to change what Wink’s is, they don’t want, it’s fair to say, the owners have stated, and Ann has stated today, she doesn’t want any harm to come from this. She runs a family-oriented business, and when you walk in, that’s the first thing you see – they’re catering to the beach crowd, which is families, and she’s not looking to change that, although it is sandwiched in between a restaurant which has a bar in it and another restaurant which has a bar in it. 
“So, we would say that the addition of these games is not wholly inconsistent with the Town’s land use plan or CAMA or anything else and that it should be allowed because the business itself and the gaming, like I’ve said, is very discreet, and it’s not a situation where they’re after-the-fact that the rule has been made that they’re coming in and trying to establish this. Their point of view is that they were operating this in the open and they are still not trying to hide it, never were trying to hide it. 
“Their perception is the Town has been in here several times, and, you know, we’re not saying that whoever was inspecting should have looked at everything, but it wasn’t like the Town couldn’t have known about it – in other words, they don’t want it to be perceived as they were trying to sneak this in because that gives them a negative connotation, just like the word ‘gambling’ gives it a negative connotation, and those things are certainly very relevant because the local government’s job, in a sense, is to regulate things like this for the safety and health and the welfare of its citizens, and they certainly understand that. 
“But, in this case, if it’s just a perceived notion that hasn’t come to fruition or a perceived problem like crime, organized crime, prostitution … but again, you’ve heard testimony, and I think the Board did hear, in fact, from the Fire Chief and the Police [Chief] that there haven’t been any problems, and that would give rise to automatically say, ‘no,’ and this is not why, and I think that, in many ways, echoes kind of what’s happened traditionally, and not only in North Carolina but in other states …, there’s an article recently, or the news feature from WRAL in Raleigh, talking about …, they were interviewing Governor Hunt about when the lottery and things initially came out, and he said, ‘you know, I was against it, and we tried to fight it.’ They were a little bit uncomfortable with it, but as time went on, it was accepted and it’s now a major source of funding for the education for North Carolina. 
 “A couple of the other things that they said in there was that some of the statistics that bear this out, and I think it gives credence to whether or not this is a consistent use or something that should be allowed … is that out of the, and again, this if from WRAL.com, which is a news organization out of Raleigh, of the 10,972 charges brought by the ALE in 2011, ‘only 1.2% were for gambling-related crimes, according to the administrative office of the courts. A combination of all police agencies across the state charged 744 defendants with gambling-related crimes last year, 2011. Those charges range from operating a lottery and possession of gambling machines to allowing gambling in public houses.’ So, and it goes on to talk about, again, the kind of dichotomy or maybe even hair splitting between restricting things on a moral basis, as opposed to the constitutional rights that people have for making a living or for patrons to enjoy, what is being considered, and that’s a big part of what these cases are in front of the appellant courts in North Carolina. 
“Now, is this:  (a) a restriction on somebody’s right to earn a living, or (b) like the patron’s right to free speech in the enjoyment, or these displays, do constitute …, restricting would constitute a restriction on free speech? What we’re getting at, and if that’s what goes into restricting it, that should also be looked at – the morality of it and maybe legislating morality, and the kind of pitfalls therein. 
“But, as far as being a permitted use, it’s not specifically permitted because it’s something new, and the Town has made rules and is in the process of, it’s an evolving thing right now, and again, as with just last week and in looking at the BC-3 district, that was tabled in order, I guess, to kind of wait for, and this is a projection, and I may be wrong, the decision by the Supreme Court as to this – whether or not they are going to allow it or not, and it may be a moot point.
“But, certainly, what we’re looking at here is why this should or shouldn’t be allowed, and it’s not been allowed, so we’re … our position is that it is not such an inconsistent use that it should be disallowed, that it could be and has been in operation for almost three years. There’s been no problem – one self-admitted problem, she had to ask someone to leave because they’d been drinking. It shows that you’ve got somebody that’s very serious about keeping all this above board, and none of these operators, and certainly this operator, doesn’t want it to devolve into anything that would be inconsistent with the kind of family atmosphere they promote, and that’s their business, their whole clientele, and they’re not about to run them off, or try to as they know to turn it into an internet café. So, they’re not trying to redo it. This is just an addition, and it is, other than the number of games and having hours on Sunday, the restrictions that they’ve put on it themselves are exactly like the restrictions that are being considered for the BC-3 district. I think it’s a situation where it certainly can be granted some kind of an exception under a special use permission, and the Town can gain from this some tax revenue. Typically, towns are charging a license fee around $2,000 or $2,500 every year with an additional tax  of anywhere from $200 to $1,000 per machine. Certainly, the Town is well within its rights and should regulate this type of thing; however, regulating something out of existence can be a problem, too. That’s the same thing as just shutting the door on it. 
“So, we would ask you to reconsider the Town’s standpoint, to consider maybe some kind of special provision to grandfather this, or to allow for a special use permit, and maybe even have some parameter where every year they would have to reapply for it so the Town can keep a strong check on this, and if it does start to devolve into something that the Town doesn’t want or that is conceived with the preconceived notions of negativity and criminal activity, that they can shut it down. 
“Again, we appreciate the opportunity to be before you today, and thank you for listening.”

At this point, the floor was given to Attorney Michael, and his comments began with:  
“Thank you for listening to this, and I’ll try to be a little more brief. The first thing I want to point out is that this isn’t about Ms. Greeson and Wink’s. Ms. Greeson is a fine person. She and Mr. Yacobi have been delights to deal with, and Wink’s is an asset to the community.
“But, the issue before you today as a quasi judicial body is very narrow – it’s whether or not this use is permitted in the BC-1 district - whether or not the staff has interpreted our ordinance, as it is written, correctly. Mr. Yacobi’s arguments to you were more as a legislative body, which you are not. You can’t rewrite the rules. You can’t rewrite the ordinance. You’re sitting here as a body to determine whether or not we have interpreted the ordinance, as it’s written, correctly. That is your sole function here today. 
	“And, I understand his argument and I appreciate it. Right now, electronic sweepstakes and electronic gaming is legal in North Carolina. The Supreme Court still has that issue before it, and the Supreme Court at some point in time will tell us whether it is or isn’t, but for right now, it is legal, but that does not eliminate the fact that the towns can regulate where these electronic game-type operations can go through land use regulations, and that’s what we are doing. Our current land use regulations, as they written, in the BC-1 district, do not allow this use as a permitted use – it’s not there. You didn’t hear an argument that it’s in our ordinance because it’s not there, and, in fact, when you look at our ordinance, there is a very specific game room definition that’s in here, and if you read that definition, it specifically excludes exactly what Ms. Greeson has described to you as what’s going on with these games that are being operated in Wink’s.
 “I don’t think you can be any clearer – that staff has interpreted it correctly. And, it’s before this body that the Town is considering allowing electronic gaming, where it’s going to be allowed, but they have denied the text amendment proposed for the BC-1 district. That does not mean they’ve excluded it … just right now, the Town has not decided where and under what conditions it’s going to be allowed. 
“But again, your role is limited. You’re not here to decide whether or not it’s right or wrong or to allow it or not to allow it – that is for the legislative body, for the Council to decide. You, as a quasi-judicial body, only determine whether we have interpreted the ordinance that we have written correctly, and I submit to you that staff’s interpretation is correct and is consistent with the ordinance, and again, now, you did not hear an argument it’s in there somewhere or that it fits under one of these permitted uses.
“I ask you to affirm the staff’s interpretation, thank you.”

After Attorney Michael’s argument was completed, Spencer moved that the public hearing be closed, with a second given by Forrester. Upon call for the vote, the motion carried unanimously, 5-0.  Time was approximately 5:37 p.m. 


5.	BOARD DELIBERATION & DECISION:

a.	Appeal – 4626 N. Virginia Dare Trail.  The Chair opened the floor for the Board’s deliberation. 

As administrative advice to the Board members, as the Board of Adjustment rarely meets, Attorney Gallop offered a few important guidelines, explaining the BOA is basing its decision on the sworn evidence of what Ms. Greeson has said, as well as Planner Heard and Code Enforcement Officer Alexander, and also, concerning the documents which have been introduced without any objection. The BOA is trying to determine what the use of the property is and whether or not the ordinance allows such. 

Another important issue Gallop recognized is the appeal application, that there was only an appeal of one of the notices of violation. The BOA is to decide whether or not that notice of violation should be affirmed, reversed or modified. The amount of the citation or those citations issued after the one cited [on or about August 6 or 7] is not a part of the issues at hand, nor if prior letters had any effect. 

Attorney Gallop then advised BOA members to be very cautious in considering the recent discussions of the Town Council as to future ordinances, changes in the ordinance, what the ordinances mean – the Board’s task is to look at the current ordinance and to determine the intent of the Council at the time it was adopted and what it means and how it applies to the facts which exist. Gallop echoed Michael’s comments that the BOA is not a legislative body and does not have to be dealing with whether or not the subject use is a good idea or a bad idea or how to change it - that it is the responsibility of the Council to determine such. 

The applicant raised a couple of points the Board may want to think about, Gallop continued, which is the idea of “grandfathering,” that the machines were present. His comments explained:
	“But in order to prevail on that, they would have had to of shown:  (1) that they were prior to the adoption of any regulations in the zoning ordinance that would have precluded them, and (2) that they were lawful at the time that those regulations were adopted. They’ve said that they were two or three years old, nobody’s said when the ordinance was adopted, but the broad provisions we’re talking about, presumably, they were adopted with the ordinance many years ago, more than two years ago. So, I think it’s going to be a challenge for them … for you to find the facts for them to prevail on that. 
“The question of whether or not they relate well to the consideration of the BC-3 district … again, this is in the BC-1 district. The regulations that you apply are regulations that are general regulations which apply to all districts or the regulations that apply in just the BC-1 district, so if it applies in the BC-3, it’s not something that relates to this piece of property. 
“Those are just a few broad things I wanted you to keep in mind ….
“One last thing, this is not a variance appeal. In a variance, to some degree, you can modify the ordinance slightly, but that’s not what’s before you. What’s before you is, under the facts that you’ve been presented:  did the Code Enforcement Officer make the right decision based on the ordinance? And, you now sit in the same position as the Code Enforcement Officer.”

The Chair expressed appreciation for Gallop’s comments. 

Spencer remarked the Board of Adjustment is not making policy decisions, not tasked with such, recognizing that much of Mr. Yacobi’s argument dealt with policy requests, which is not something the BOA can consider. Also argued by Yacobi is that the Town must have known about the games, with Spencer offering he is not swayed the Town had actual knowledge of the gaming going on before a complaint was filed, and he pointed out Ms. Greeson has given testimony the machines look like ordinary video games, and his opinion, he commented the BOA cannot say the Town knew about the gaming machines. Most crucially, Spencer said, no argument was heard that the interpretation conflicts with the Town’s ordinances, indicating it was Ms. Greeson’s burden to show the BOA that staff interpreted the ordinance at odds with the expressed terms, and there was no evidence presented for such. “I feel, unfortunately, for Ms. Greeson, and without making any comment about whether it’s good or bad,” Spencer stated, “I just feel like we’re constrained to say that staff has interpreted our ordinances correctly at this point in time.”

Forrester offered she agrees with Spencer’s statements, given all the evidence, and in reading specifically what the BC-1 district allows, it clearly states “no electronic gaming” in the way that has been described. With stating she believes staff has interpreted the ordinance correctly, Forrester indicated the subject use is in violation of the current ordinance. 

Vice Chair Connery moved that the Board of Adjustment find in favor of the Town and uphold the decision by the Town and reject the appeal of Ms. Greeson, with a second given by Forrester. Attorney Gallop noted it is still appropriate to have an opportunity for discussion at this point, even though a motion has been given. If no discussion occurs, a call for the vote would be appropriate. 

Chairman Taylor summarized his understanding of the action being made:  “We are basing our decision on … the Town was in its rights to write the violations of what the Town has done, and they do not meet the current ordinances of the Town. Am I correct in that?”

Gallop:  “Yes. What I believe the motion was, was to affirm the Code Enforcement Officer’s decision that they are in violation of multiple provisions of the Town Code, and if you vote on that and come to a majority on that, then I will probably propose some findings for you to vote on that will support that decision.”

After administrative discussion as to a point of order regarding the vote being called for, the Chair asked for a vote on the motion to uphold the Town’s ordinances, requesting a vote by a show of hands, and all members indicated they were in favor of the motion, passing 5-0.  Chairman Taylor indicated the Board of Adjustment has voted in favor of the Town’s position, with Gallop recommending the BOA next vote on findings to support the same. 

Gallop stated it needs to be recognized: 
· there are sixteen (16) gaming sweepstakes machines on the subject property;
· that they do offer reward in the form of cash or phone time or extended future play time as an incentive to play the games; and, 
· that the games are in a separate room, an accessory use to the principal use of the property as a retail establishment - that Ms. Greeson admitted they were an internet sweepstakes and that they were an accessory use.

Spencer moved the Board of Adjustment adopt said findings of fact as stated by Attorney Gallop, that the findings support the Board’s decision. Attorney Gallop then requested, as part of the motion, that the Board direct him to prepare an appropriate order to the Chair to support those findings, along with any additional evidence or findings determined necessary, to which Spencer indicated, “so move.” Forrester seconded the motion. The vote on the motion carried unanimously, 5-0.  

Additional comments were made by Attorney Yacobi, but the statements were inaudible on the recording tape of this meeting. Attorney Gallop’s response, however, was, “I don’t know that it’s necessary. There’s a process for appealing, and we can certainly note it on the record that you plan to appeal … I don’t know that would be sufficient to meet the process … y’all determine that. Thank you.”


6.	OTHER BUSINESS:

a.	Chairman Taylor.  The Chair indicated he had no items to bring forward. 

b.	Board of Adjustment Members.  No items were brought forward by the Board members. 

c.	Town Attorney.  Nothing was brought forward by the Attorney.

d.	Planning Director.  No further items were brought forward by the Planner.


7.	ADJOURN

Hearing no further comments or questions, Forrester moved to adjourn, with a second by Spencer. The vote was unanimous, 5-0.  Time was approximately 5:50 p.m.



														__________________________________________
														Matthew Spencer, Chairman



[bookmark: _GoBack]These minutes were approved _____________________, 2013.

Minutes Transcribed and Respectfully Submitted By:   Betty Moore Williams



Exhibits Filed with the Town Planner’s Office:


Town Staff provided:

Exhibit A – Letter dated April 12, 2012 from Code Enforcement Officer Ben Alexander sent to the manager of Wink’s, lessee of the property, and owner of the property notifying them of the violation and giving them fifteen (15) days to remove the gaming machines or initiate the process of having the Town consider allowing electronic gaming operations.  (Sent via regular mail)
Exhibit B – Notice of Violation dated August 7, 2012 from Ben Alexander sent an official Notice of Violation to the manager of Wink’s, lessee of the property, and owner of the property.  (Sent via regular and certified mail)
Exhibit C – Letter of Civil Citation dated August 7, 2012 (actually mailed August 14, 2012) from Ben Alexander to the manager of Wink’s, lessee of the property, and owner of the property notifying them of the violation and initiating fines and penalties for each day that the violation continues.  (Sent via regular and certified mail)
Exhibit D – Letter dated August 24, 2012 from Ben Alexander sent a letter to the manager of Wink’s, lessee of the property, and owner of the property notifying them of the continuing violation and that the fines and penalties have increased for each day that the violation continues.  (Sent via regular and certified mail)
Exhibit E – Letter dated August 30, 2012 from Ben Alexander to the manager of Wink’s, lessee of the property, and owner of the property notifying them that fines and penalties will cease until the appeal has been heard and a determination made by the Board of Adjustment.  (Sent via regular and certified mail)
Exhibit F – Copy of Section 42-250 of the Town Code.


The Appellant provided:

Exhibit 1 - For Free Daily Sweepstakes Entry Sheet that allows patrons to play an internet sweepstakes game free of charge.


