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KITTY HAWK BOARD OF ADJUSTMENT

MINUTES

January 25, 2007

Kitty Hawk Municipal Building

AGENDA

BOARD TRAINING – 5:00 P.M.  

1.  Call to Order/Attendance

2.
Approval of Minutes from August 31, 2006 Meeting

3.  BOA Training Session with Town Attorney

PUBLIC HEARING – 5:30 P.M.  

4.  Call to Order   

5.  Swearing In of Speakers

6.  Variance Hearing:  

a.  3937 Pineway Drive, PIN #986510453311 - Requested variance of 0.7 feet from the regulatory flood protection elevation height required by Sections 8-52 and 8-52(e)(3) of the Town Code to convert a portion of the lower level of the residence into heated living space.      

7.
Board Deliberation & Decisions:
a.  3937 Pineway Drive

8.
Prepare FY 2007-08 BOA Work Plan

9.
Other Business:

a.  Chairman Taylor

b.  Board of Adjustment Members
c.  Town Attorney
d.  Planning Director
10.
Adjourn

BOARD TRAINING – 5:00 P.M.  

1.
CALL TO ORDER/ATTENDANCE:
Chairman Earl Taylor called this meeting to order at approximately 5:15 p.m. 

BOARD MEMBERS PRESENT:
Earl Taylor, Chairman


Carl McClees 


Barbara Connery


Beverly Chambers  


Matthew Spencer, Alternate  


Craig Garriss, Alternate

BOARD MEMBER ABSENT:  
Vivian Hawkins-Wolfe, Vice Chair, Excused
STAFF PRESENT:
Steve Michael, substituting for Town Attorney



Robert Outten


Joe Heard, Director of Planning


Barbara Smith, Recording Secretary

2.  
APPROVAL OF MINUTES FROM AUGUST 31, 2006 MEETING:  
All members indicated that they had read the Minutes of August 31, 2006.  McClees moved to accept the Minutes as presented.  After a second by Connery, the motion was unanimously approved.  
3.  BOA TRAINING SESSION WITH TOWN ATTORNEY:  

Planning Director Heard recognized Attorney Steve Michael, substituting for Bobby Outten at this meeting since Attorney Outten is out of town.  Mr. Michael is a member of the same firm, and will be advising the Board on legal matters pertaining to its decision.  Planner Heard also introduced Tammy Riddle, who is a Planner with the National Flood Insurance Program.  She works for the N. C. Division of Emergency Management which oversees the flood protection issue on a state-wide basis.  Ms. Riddle is the Planner for this region, and advises many communities which are dealing with these issues.  She is an expert on these issues and can help the Board understand the variety of factors they will consider, and be able to answer its questions.  Ms. Riddle will be presenting the main component of this presentation, and will present information to the Board on the  Town’s flood insurance and flood protection programs, and the requirements thereof, so that the Board can understand the context within which they will be making their decision.  Planner Heard noted that the purpose of this training session is to enable the members to feel comfortable and understand all of the factors involved in the decision, as well as the ramifications of a decision.  

Tammy Riddle related that she handled the eastern third of the State for this program, which includes all the coastal communities as well as many inland communities.  

Ms. Riddle explained that the basic goals of the National Flood Insurance Program are primarily to decrease loss of life and property, increase the importance of hazard mitigation, restore and protect natural resources and functions of floodplains, decrease taxpayer-funded disaster costs (this is a self-standing program that is not paid by taxpayers), decrease insurance costs to the citizens, and increase sustainability/livability.  It is a voluntary program based on mutual agreement between the Federal government and the local community.  In exchange for adopting, implementing, and enforcing a Floodplain Management Ordinance, flood insurance is made available to all citizens throughout the community.  Both Federal and State disaster assistance are both tied to this program.  The Federal government has a fundamental interest in flood plain management, but regulating floodplain uses lies directly with the State and with local authorities through  a local community ordinance.  

The purposes of this program are to identify floodplain areas and flood risk zones though the issuance of flood maps to each community which show actual risk areas.  It is to make flood insurance available throughout the community, and to provide a framework for community floodplain management ordinances.  They provide models to the Town, as they have in the past, to serve as a guide in that direction.  

The benefits to communities participating in the NFIP is that flood insurance may be sold or renewed throughout the entire community regardless of flood zone, except in the CoBRA zones which are unfavorable areas along the coast.  Federal agencies are able to approve loans, grants, payments, subsidies, or rebates for acquisition or construction purposes within SFHA, including any Federal funding coming into the community.  Federal and State disaster assistance will be available for flood damaged structures.  It is dependent upon participation in this program.  Non-participating communities become liable for flood losses in mapped floodplains.  It is a great benefit to the Town’s citizens if they participate in this program.  

In discussing construction standards, Ms. Riddle noted the impact of floodplain management on flood insurance costs.  If building construction is correct, the insurance is very reasonable under this program; if it is wrong, the premiums can be very expensive.  She portrayed sample flood insurance rates for flood insurance coverage of $100,000 building/$25,000 contents on an NFIP compliant structure with a policy deductible of $500.  Zone X has non-floodplain policies.  A standard floodplain policy costs $654.00 per year.  In the ZE zone or inland flood zones, the cost is $902.00 per year when someone is at the required elevation for building.  In the VE zone, the cost doubles to $1,853.00.  If someone drops down below the requirement, they would pay triple what the amount would have been.  If someone goes up an additional foot, the cost drops almost fifty percent (50%), and it is a tremendous savings just for that additional foot of protection.  There are currently 1,470 policies in Kitty Hawk, 39 of which are in the zone along the immediate coast, and 1,024 inland in the AE zones.  Total coverage amounts to $326,972,600 with a total premium of $781,496.  The total number of claims to date are 963 with $9,828,754 paid out on those claims.  

Ms. Riddle indicated that the Community Rating System provides an incentive for local officials to implement standards that go over and above the minimum flood requirements.  This is also a voluntary or a sister program to the NFIP.  They must meet minimum NFIP requirements first, and then the sister program will reward the community for higher standards.  It facilitates accurate flood insurance rating by promoting information to the citizens, and also promotes the awareness of the benefits of the flood insurance.  FEMA has a minimum requirement for construction.  If a building is raised an additional foot higher in Kitty Hawk for unknowns and extra protection, it provides 100 points under this new rating system for that benefit.  What the Community Rating System provides for every 500 points is a classification and extra discount for the citizens’ flood insurance policies.  

Currently, Kitty Hawk is in Class Six:  it has over 2,000 points due to many protective activities going on.  If for some reason, the Town loses its freeboard, it could drop the Town down to a Class Seven, which means that everyone would lose a five percent (5%) benefit on their insurance.  The current CRS savings in Kitty Hawk provides approximately $103 per policy savings for each citizen, or $128 in their flood zones, and $85 for those outside the flood zones.  Therefore, everyone benefits at a total of $752,000 community-wide per year.  

Ms. Riddle reviewed Sec. 8-45. Variance procedures, Subsection (c-h) of the ordinance, which delineates the three legal ways to issue a variance under this ordinance.  It includes historic structures, functionally dependent facilities, and any other types of development, provided it meets the requirements stated in that section of the ordinance.  The next section provides a listing of questions that the applicant would be required to answer in written report form.  These are required for the Board to evaluate the validity of answers.  She reviewed the primary questions that the applicant must provide to the BOA if they apply for a variance under this ordinance.  Ms. Riddle advised that it is the Board’s job to review these factors and the purposes of the ordinance and see that such conditions for granting variances are deemed necessary.  If they issue a variance, then they must provide a written report back to the applicant providing information on the minimum that was granted, and how it will affect insurance.  Records must be kept of all the variances, whether they are granted or not, and reported back to FEMA, which is the responsibility of the Planning Department.  

Ms. Riddle closed her presentation with a review of the conditions for variances, as listed in Sec. 8-45.  Variance procedures, Subsection (i).  She then reviewed the General Standards listed in the Code, which is the basis of the variance.  She covered basic construction and General Standards for all development in the floodplain.  She also reviewed the Kitty Hawk FDPO as contained in Article   2 -- Definitions.  

Attorney Michael reminded the Board that as it proceeds through the requirements concerning these variances, that they are the Finders of Fact in determining what the facts are in relation to each of the issues that comes before them.  If they grant or deny a variance, they must find the facts that they based that decision upon, and state them.  The Attorneys are not there to tell the Board whether they should or should not find facts.  He felt that Ms. Riddle’s presentation covered most everything that the Board must consider in the upcoming variance.  Attorney Michael noted that the Town currently receives a discount because of the one foot freeboard, which Ms. Riddle had indicated.  

The Attorney queried what the consequence would be if the Town granted a variance.  Ms. Riddle noted that if a variance is issued against the freeboard, which means allowing development to go below that level, they have confirmed with the CRS Representative that it will deduct those freeboard points from the Town’s current standing.  At present, the Town is at 2,093 points; this variance would lower them down below 2,000 points, which will lower the Town’s classification, at which point everyone will lose, flood zone or not, five percent (5%) of their discounts.  

PUBLIC HEARING – 5:30 P.M.  

Before the meeting began, Chambers recused herself since the applicants are neighbors and friends of hers, and she preferred to not be put in a position to make the decision which might affect her acquaintance with them.  Planner Heard reminded the Board that Chairperson Hawkins-Wolfe is also not able to be here, however, both alternate members are present.  Chairman Taylor directed that both Alternates Spencer and Garriss will be voting members for this variance hearing.  

4.
CALL TO ORDER:  

Chairman Taylor called the Public Hearing to order at approximately 5:42 p.m. and directed the Secretary to call the roll again:  

BOARD MEMBERS VOTING PRESENT:
Earl Taylor, Chairman


Carl McClees 


Barbara Connery


Matthew Spencer, Alternate  


Craig Garriss, Alternate

RECUSED BOARD MEMBER PRESENT:
Beverly Chambers  

BOARD MEMBER ABSENT:  
Vivian Hawkins-Wolfe, Vice Chairperson

STAFF PRESENT:
Steve Michael, substituting for Town Attorney



Robert Outten


Joe Heard, Director of Planning


Barbara Smith, Recording Secretary

5.
SWEARING IN OF SPEAKERS:  

**NOTE:  The Board of Adjustment is a quasi-judicial body and anyone participating  in a public hearing before the Board must be sworn in prior to speaking.  When appearing before the Board, please state your name and address for the record and address the Board members in a courteous manner.  

Planning Director Heard advised the audience that anyone who might potentially speak during the hearing, should be sworn in at this time.  Secretary Smith swore in Applicant John DeLucia, Tammy Riddle, Planning Director Heard, and Environmental Planner White at approximately 5:45 p.m.  

5.
VARIANCE HEARINGS:  

a.
3937 Pineway Drive, PIN #986510453311 - Requested variance of 0.7 feet from the regulatory flood protection elevation height required by Sections 8-52 ad 8-52(e)(3) of the Town Code to convert a portion of the lower level of the residence into heated living space.  
Chairman Taylor requested that Connery read the Public Hearing announcement, as follows:  

“NOTICE OF PUBLIC HEARING
NOTICE is hereby given that the Kitty Hawk Board of Adjustment will hold a public hearing on Thursday, January 25, 2007, at 5:30 p.m., at the Kitty Hawk Town Hall, 101 Veterans Memorial Drive in the Town of Kitty Hawk, Dare County, North Carolina concerning the following variance application:  

John DeLucia has submitted an application for a variance of 0.7 feet from the regulatory flood protection elevation height required by Section 8-52(a) and 8-52(e)(3) of the Town Code to convert a portion of the lower level of the residence at 3937 Pineway Drive into heated living space.  

During the public hearing, all interested persons will be given the opportunity to comment on the above referenced matter.  The Board of Adjustment may thereafter act upon the proposed application, which action may include approval, denial, approval with conditions, modification or deferral of action until a subsequent meeting.  

For more information about the proposed variance or Board meeting, please contact Joe Heard with the Planning & Inspections Department at (252) 261-3552.

Posted & Mailed:  January 10, 2007”
Planning Director Heard advised that the Notice was mailed to surrounding property owners and the applicant on January 10th, and was also posted on the subject property on that date.  A legal advertisement was placed in the Coastland Times which ran on January 9, 2007, and complied with the legal requirements for notice.  He presented his staff memorandum dated August 1, 2006, as follows:  
“Requested Action
John DeLucia has submitted an application for a variance of 0.7 feet from the regulatory flood protection elevation height required by Section 8-52(a) and 8-52(e)(3) of the Town Code to convert a portion of the lower level of the residence at 3937 Pineway Drive into heated living space.  The space is proposed to be used as a recreation room and office.  

Supporting Documentation
The petitioner has submitted a letter outlining the requested variance and his perspective of how the request complies with the variance criteria outlined in Section 8-45 of the Flood Damage Prevention Ordinance.  As the criteria for consideration of a flood variance are different from a typical variance request, the usual application form cannot be used in this situation.  

Staff has submitted the following exhibits for the Board’s consideration:  

Exhibit A – Copy of the Town’s Flood Damage Prevention Ordinance (adopted by Town Council on August 7, 2006).    

Exhibit B – Copy of an ordinance outlining procedures for variances from the Flood Damage Prevention Ordinance (adopted by Town Council on August 7, 2006).   (*Note:  It gives this Board the authority to grant variances when it is found to be justified from the FDP regulations.) (*Note 2:  Both A & B were reviewed by Ms. Riddle and the N.C. Emergency Management for compliance with their standards before they were adopted by Council.)  
Exhibit C – First floor plan and cross section drawing showing general dimensions of the area proposed to be heated.  (submitted by the applicant on January 19, 2007)

Exhibit D – Photographs of the space to be heated.  (provided by the applicant).  

Ordinance References  (*NOTE:  Planner Heard noted that the information contained in the Staff Memo, from this point on, including Items (1) through  (4), and “Information on the Flood Damage Prevention Ordinance” had already been presented by Ms. Riddle and did not read it.)”

Planner Heard presented a drawing which indicated the differentiation between the existing and proposed lines.  According to the information submitted by the applicant, there is an existing grade on this property at the bottom of the building of approximately 5.3 feet.  That is steady throughout the entire length of the house.  There is an existing floor level, which is the finished area of this house on that first level that begins at 8.6 feet.  The existing ceiling height in that area is 15.6 feet.  Almost directly adjacent to that area is the unfinished area that is being proposed for conversion to heated space, which change triggers the elevation requirements.  The applicant is proposing that he be allowed to place that floor level at 8.6 feet, which is consistent with the floor level of the adjoining existing finished portion.  Throughout that section of the dwelling, there is currently a ceiling height of 16.6 feet.  The BFE (Base Flood Elevation) minimum requirement is 8.3 feet; the Town of Kitty Hawk has opted to include an extra one foot freeboard above the requirement.  In this case, it moves that requirement up to the regulatory flood protection elevation of 9.3 feet.  Those are the key points.  If Kitty Hawk had not adopted the additional one foot freeboard requirement, 8.3 feet is the minimum level that would be required under the NFIP program.  As had been noted by Ms. Riddle, that presents some significant benefits to citizens and property owners of the Town.  

That is the basis of the request, and the Board has received a letter submitted by the applicant that outlines his perspective on some of the findings that the Board will be asked to make.  Planner Heard then went on to review the fourth page of the Staff Memo, as follows:  

Additional Background Information  

· “The effective date of the first Dare County Flood Insurance Rate Maps (FIRM) was October 6, 1978.  Any structure built after that date is considered to be a post-FIRM structure.  (*NOTE:  As a post-FIRM structure, only the addition or the area containing the addition or improvements, must comply with the standards for new construction.  They are not required to bring the entire structure into compliance, but just this area.)  
· The residence on the property was constructed in 1987 and complied with flood elevation standards at that time.  The applicant is seeking to convert an existing garage into heated space for use as a recreation room and office.  

· The property is currently located in an AE flood zone with a base flood elevation (BFE) of 8.3 feet above mean sea level.  With the Town’s one foot freeboard requirement, the regulatory flood protection elevation (RFPE) is 9.3 feet.  This requirement means that the bottom of the lowest horizontal structural member of the lowest floor (reference level) must be higher than 9.3 feet above mean sea level.   
· The elevation of the garage proposed for conversion is 5.31 feet.  The applicant has proposed to raise the floor level to match the existing, adjoining heated area with a reference level of 8.61 feet.  The proposed improvements would leave the floor level approximately 0.7 feet below the required RFPE of 9.3 feet.  

· If raised to the required level of 9.3 feet, access between the existing and proposed rooms would require two steps to bridge the height difference.  The ceiling in the existing finished area is 15.6 feet while the ceiling in the area to be converted is at a height of 16.6 feet above mean sea level.  

· With the ceiling at a height of 16.6 feet above mean sea level, the applicant’s proposal would create a room with ceilings of approximately eight feet (8’) in height (16.6’ minus 8.61’).  However, raising the floor 0.7 feet to comply with the RFPE standard would result in ceiling heights of approximately 7.3 feet.  Although slightly lower than typically found, this height would comply with standards of the NC Residential Building Code, which has a minimum ceiling height of seven feet (7’).”

Planner Heard noted that Ms. Riddle has had the opportunity to review this case, and has a few additional comments regarding it.  He requested that she be allowed to present those to the Board as part of the Staff commentary, which request was granted.    

Tammy Riddle clarified that if the variance is granted in this or any other case against the freeboard allowing the lower height, they will lose CRS discount points from all insurance across the board of five percent (5%), as she had discussed previously.  She indicated that the basic Flood Insurance Program would not be jeopardized if this variance is allowed; the Town would not lose the opportunity to participate or lose the insurance.  The only time that it would jeopardize the Town’s program is if a pattern is seen of haphazardly granting variances, not really evaluating them, granting them without validity, and with no true hardship.  However, there will be some rise in the flood insurance policies based on loss of that CRS discount across the board.  

Spencer restated that granting this variance will cost an additional five percent (5%) across the board by every person with a flood insurance policy in Kitty Hawk.  He noted that using the numbers listed on page 5, with the total premium of $781,000, will cost approximately $39,000 to all the policy holders.  Ms. Riddle noted that is 1,470 policies.  Spencer calculated that everyone will pay approximately $26.00 or $27.00 more a year as a result of this one request, which Ms. Riddle affirmed.  She reiterated that the Town would not lose the whole program.  

Ms. Riddle continued by presenting and reviewing the “Elevation Certificate for an Existing Structure”, the Floor Plan submitted by Mr. DeLucia, as well as the “Vertical Section Submitted”, “Photos Submitted”, and a document labeled “Variance Discussion”.  She demonstrated that there is approximately a one foot difference between the old and the new data.  His living floor is only about three inches above FEMA’s minimum BFE, however, he does not meet Kitty Hawk’s 9.3 feet requirement.  She noted that the Reference Level is now referenced to the bottom of the lowest horizontal structural member.  Typically, FEMA has the top of the finished floor plus any utilities that must be brought up, such as duct work and insulation.  To make sure all of that is protected, they use that lowest horizontal structure level.  The actual variance request is .7 feet plus whatever depth the floor system is; that can get below BFE.  However, it is not a problem if the Board issues the variance, because the top floor is what is required for FEMA to meet that required elevation.  According to the Town’s ordinance, if this variance is granted it will exempt the applicant from referencing the lowest horizontal structure member and move it back to the top of the sub-floor.  That floor system would be exempt from the reference level point.  The variance would allow Mr. DeLucia to build at the existing floor, and it would still protect the minimum FEMA regulations.  The applicant needs to discuss with the Board how he plans to construct the addition.  It needs to be minimal to afford relief, and protect everything else as much as possible, such as the materials and the utilities.  If possible, they need to move those higher.  

Ms. Riddle continued with some notes and concerns she had discussed with the Town Planning staff before the meeting.  Since the original structure was constructed in 1987, she had requested that Staff pull the permit to find out exactly when the permit was issued, as it may not have been compliant at the time.  They learned that in October 1986 the NFIP adopted the flood requirements across these areas and the areas below the required elevation, those areas that are for parking, storage, and access 

only.  Those venting requirements did not come into effect until October 1, 1986, with a grace period until April 1, 1987 to actually adopt those and begin enforcing them.  Town staff found the original building permit at Dare County and noted that this was actually issued January 28, 1987, so Mr. DeLucia was in that grace period and is within the requirements.  The original construction is acceptable for the flood requirement.  The Elevation Certificate (EC) was issued in 1998; she was concerned if that was for insurance purposes or if there was an improvement that was not permitted.  They believe that it was for insurance purposes, but do not know definitely.  There was another improvement completed in 2003, so Mr. DeLucia was compliant at that time or the permit would not have been issued.  

Ms. Riddle urged the Board to ensure that everything is compliant with the existing structure that was in effect at the time that it was permitted.  That needs to be verified if he is afforded the relief from the Board to be sure everything else is correctly done or in effect at the time that the work was permitted.  

Ms. Riddle noted that she has just received a copy of the applicant’s questions and written report, and has not had a chance to review it.  

John DeLucia, Applicant, introduced his wife Samantha and family who were in attendance.  He requested, before beginning, to receive a clarification of what Spencer had asked, because it was his understanding that the granting of one variance for a hardship would not necessarily cost the rest of the community money.  He stated that if it will cost the rest of the community money then he will not ask for this variance.  He requested that it be clarified, and suggested that perhaps there should be a continuance in order to provide clarification in writing.  He said that he does not want to ask anyone to pay more for insurance in order for him to construct a Rec. Room.  

Mr. DeLucia said that he was led to believe that the lowest floor level would need to be at 8.3 or 8.6 feet, not the bottom of the structural member, and he was surprised tonight when he first heard that from Ms. Riddle.  He stated that he was not aware of that.  He did plan to build all of his improvements to flood proofing standards.  Mr. DeLucia noted that he is a structural engineer, and has seen water around houses in that area during several hurricanes.  He said that they had purchased the house in 1998 from Bill Gilbert, who had bought the house originally from Jimmy Hughes, who had built the house for himself in 1987.  The DeLucias have been through several hurricanes and several floods there, and he knows how much the water level rises.  

Referring to some of the photographs that he provided, he felt that the Board could see that presently they are close to the ground and do have many items stored in that area.  The area on the sketches depicting the back of the house that he provided to the Board is currently a bathroom that is on the ground level of the garage which he would like to relocate.  In the middle of his house is the existing office space that has no windows; when he uses it in the daytime, he must use electricity.  He said that it would be “nice to pick the bathroom up” three or four feet, put it in that space with no windows, and place the office in the back so that he could look out over the canal.  Mr. DeLucia continued that they need the variance because he comes home at night, their have three children are all practicing different instruments and are doing homework, and he and his wife find themselves sitting in front of 

the TV right in front of their bed in a small space.  They really need some more space for the family.  He said that he is not looking to move nor to sell the house, since they want to be there “for the duration”.  

Mr. DeLucia indicated that the way that he can access the space is through an area where he only has a seven foot (7’) ceiling.  Trying to step up into that space is just not feasible.  He has a lower area at the front part of the house which is his son’s bedroom, and above that is a sunken area of the living room.  There is a seven foot (7’) ceiling and an existing header that comes through a bearing wall there, so trying to get up two steps would require him to go through the floor or through a load bearing wall.  It would not be feasible to place the joist up higher.  At this point, even if they needed to raise the floor elevation level the eight and one-half inches (8 ½”) which is more than a step but less than two steps, then it is just not feasible to go up through it, and there would not be any head room in that room.  He felt that he does have a definite hardship.  Mr. DeLucia stated that he has answered the questions that have been posed by Ms. Riddle to the best of his ability.  The house is closed down to the ground at present, and considering the elevation, the flooding potential, and the potential erosion, there is probably more chance right now if there was a flood, of things washing out of his garage than if he could put them up another four feet (4’).  

Mr. DeLucia reiterated that he believes that he really does have a hardship.  He felt that he was quite smart when it comes to building and  construction, and if he could figure out a way to make this work and not have to ask the Board for a variance, he certainly would do that.  However, he cannot figure out a way to do it.  He thought it was unfair in the ordinance itself that commercial structures are allowed to be floodproofed below the basic flood elevation, but not residential structures.  It is in a separate section of the ordinance which has not been provided to the Board, but there is a section that would allow him as an engineer to design and certify that a structure was built to be floodproof with floodproofing materials if it was a commercial structure today.  Under the current ordinance, it does not allow that same provision for residential structures.  Mr. DeLucia stated that this is his home and he will construct it to the flood standards that they need to do to make it floodproof, because that is the smart thing to do.  

Mr. DeLucia continued that Mayor Perry had said that he has never seen water come higher than during Hurricane Floyd, and the DeLucias did not have water in their garage during that hurricane.  As a matter of fact, it was about eight inches (8”) below it.  They were one of the lucky ones in the neighborhood because they were up high enough.  

Mr. DeLucia said that he would not ask the Board to make a decision tonight because he would like to receive written clarification that if they granted this one variance, it would cost everyone on their insurance.  If it does, he stated then that he does not really want to ask the Board for it.  

Taylor directed that Mr. DeLucia’s request that the Board obtain a clarification of the increase in cost to the rest of the community to the staff.  Ms. Riddle indicated that would be through the Community Rating System.  She explained that currently the Town has a twenty percent (20%) discount on all flood insurance policies in the flood zone, and ten percent (10%) in the non-floodplains throughout the community.  This is through all the floodplain activities the Town takes on over and above the 

minimum.  One of those activities is adopting a one foot (1’) freeboard, or raising the required elevation up, which is worth one hundred (100) points.  Currently, Kitty Hawk’s total points under this program are 2,093; if they deduct one hundred (100) points from that amount, it is lowered to below 2,000 points which knocks it down to another classification, and lowers it down to fifteen percent (15%) for floodplains and five percent (5%) for non-floodplain policies.  They would lose the five percent (5%) additional discount for that classification.  However, the Town could take on other activities to obtain those extra points, although she was not sure what other activities they could pick up to obtain the extra points in order to rise over the 2,000 threshold again.  That is another option the Board could look at if there are other activities the Town could use to compensate for that loss of one foot freeboard.  

Environmental Planner White advised that the Town participates in CRS, and they conduct various activities such as mailings to property owners and notification of flood risks.  All of those count toward the Town’s class rating, currently a Class Six.  For every variance granted below the freeboard level, because freeboard is a higher standard that classifies them for the Class Six rating, they would lose a certain amount of points.  There would be more variances granted than points would be lost per variance granted, and they would lose enough by granting one variance that they could lose the Class Six rating.  It is a possibility that staff could explore a determination of what other activities would be required to bring their rating back up to Class Six.  

Chairman Taylor clarified with Mr. DeLucia that he had said that he would withdraw his application if it would affect the Town’s rating, but would like written clarification.   The Chairman felt that it would be in the interest of both Mr. DeLucia and the Town if this could be clarified before it was brought back to the Board for a decision.  He would hate to penalize the other citizens of the Town for a situation that Mr. DeLucia has.  Mr. DeLucia interjected that he would not ask the Board to do that.  The Chairman queried how they might arrive at an official solution to this by both this Board and the applicant, through some written document to the Board of Adjustment.  Ms. Riddle suggested that there is a Community Rating System representative, Ms. Mandy Todd who actually does the program audits, for the State of North Carolina, and from whom the Environmental Planner received the confirmation.  She felt that Ms. Todd would provide something in writing or would meet with the Board to discuss it..  

Mr. DeLucia said that it was his understanding that the Town received the extra one hundred (100) points because they put the one foot requirement into the ordinance.  He reiterated that if he could do this outside the footprint of his house and make it work, he would do so.  

Connery queried Mr. DeLucia about what his understanding was concerning this matter, if the issue of the community ratings had come up.  Mr. DeLucia answered that this just came into effect in 2006.  He had actually spoken to Building Inspector (Chet) Forrester several times about this project and how it would be constructed before the Building Inspector passed away.  It was his understanding that the Community Rating System meant that the Town received the points for having those requirements in the ordinance and would protect their construction standards from flooding situations.  He also understood that the reason that they have a variance procedure within that ordinance was to look at hardship cases.  He prefers to raise the floor if possible, however, he does 

not want to do this if it will cost $26.00 more per year to all the homeowners.  That is not his intention, and if necessary, he will figure out another way to do what he needs to do.  Mr. DeLucia said that he would like to know that because he thought that the one hundred point deduction would not be affected when he is requesting it for a hardship.  He would like to receive written clarification that it is the case.  

Spencer noted that he has not heard anything from Ms. Riddle that would indicate any uncertainty on her part.  She has told the Board with no uncertainty that granting this variance would result in the loss of one hundred points and would cost five percent (5%) across the board.  She is under oath when telling the Board that.  He felt that they could find as a fact that it will happen based on the testimony that they have taken today.  Spencer said that he would agree with Mr. DeLucia if Ms. Riddle said she is not sure and needed to check on it.  However, his position is that they could find as a fact that this is the way it is, based on the testimony.  Ms. Riddle interjected that Mandy Todd and previous CRS representatives have all said that it is all or nothing and that it raises the freeboard.  All utilities, all floor systems, and everything else must meet that.  Spencer asked Ms. Riddle if she was basing that on what someone else has told her, or is saying it to her own personal knowledge.  Ms. Riddle indicated that it is in the Manual, and from the CRS representatives she has spoken with who have dealt with it over the past seven years.  She recommended that they verify it directly from those representatives if they wish.  

7.
BOARD DELIBERATION & DECISIONS:  

a.  3937 Pineway Drive.  

Based on Ms. Riddle’s representation that she is inviting some clarification of that, Spencer moved that the Board continue this hearing and get that clarification in writing from the appropriate authorities, specifically that they clarify what the consequences of this variance would be to the community at large in terms of their flood insurance premiums.  McClees seconded.  

Planner Heard advised that they will request written verification from Mandy Todd, who is the Town’s Community Rating System representative.  He noted that although Ms. Riddle has a good knowledge of CRS and how it works, she is not the direct representative of the people who work with it.  Taylor felt that was a very important step that needs to be taken to protect both Mr. DeLucia and the Town.  

In thinking ahead to the future and for perhaps other variances, Connery suggested that Spencer add to his motion that the Board also instructs staff to simultaneously explore other activities that the Town might be able to participate in to get that point system up a little higher.  Spencer verified with Planner Heard and Ms. Riddle that the information would come from the same source.  Spencer amended his motion to add that in addition to a determination in writing of the effect on the premiums, that they also obtain a determination of the actions the Town might reasonably take to get those points back.  McClees seconded the amended motion.  DeLucia  stated that if that information comes back that it would cause a loss, then he will withdraw his application.  The 

vote was unanimous to approve (Chambers recused and Hawkins-Wolfe absent, with Alternates Spencer and Garris voting).    

Chairman Taylor indicated to Mr. DeLucia that they would look further into this and will provide a clarification to him.  Planner Heard requested clarification from Attorney Michael whether a continuance would require to a particular date.  Attorney Michael did not believe that it does, but it will require another Notice of Hearing.  

8.  PREPARE FY 2007-08 BOA WORK PLAN:  

Planning Director Heard presented the upcoming Board of Adjustment Fiscal Year’s Work Plan.  He explained that the Town Council asks each of the boards and committees to consider these on an annual basis since it is a report that Council looks at as part of its budget process.  This information is used to guide the activities of the boards and committee as well as to identify any potential costs that would be anticipated during the upcoming fiscal year that would begin in July 2007.  Planner Heard explained why this requires review so early this year.  One reason is the infrequency of the Board meetings.  Another is that due to his imminent departure at the end of February, Manager McGee wishes to accomplish a nearly complete draft budget by that time.  Today’s meeting would most likely be the only opportunity for this Board to discuss any particular items they would like to see accomplished during the upcoming year.  

Staff is interested in hearing from the Board members if they would seek to do anything other than what is outlined on the current Work Plan.  Chairman Taylor related that this is the first time that they have been asked to provide this information, and appreciates the opportunity to contribute.  

Spencer noted that the Board members have recognized the need for training and education since Mr. Outten came on board.  Taylor agreed, and suggested outside additional training from state agencies be considered in the cost of their budget.  

Planner Heard indicated that they will not need to make many changes to the Work Plan.  Staff can inform the Board members from time to time about when the NCAPA (the State chapter of the American Planning Association) will have Board of Adjustment training.  The Institute of Government and other similar organizations will also provide material on a formal basis.  When Staff becomes aware of those opportunities, they will forward those to the members to determine who is interested in attending.  Such activities would normally take place in Raleigh or Chapel Hill.  There was some discussion about providing training in house to save on costs and so that all members would benefit.  Taylor suggested that recent instructional tapes or disks might also be acquired by the Town.  

Under Priority #1 (4), Alternatives, Chambers questioned when a Planning Board would serve as the Board of Adjustment.  Planner Heard explained that the Council could appoint the Planning Board to perform both duties, however, Kitty Hawk Town Council has not chosen to do that.  Most communities do not operate in that manner, but separate the two boards, seeing them as different functions.  

Planner Heard noted that they will add the Flood Protection Ordinance into Priority #1.  That is a new duty that has been placed on this Board by the Town Council within the last year.  If the Board members have any other recommendations, staff will provide the wording in the Work Plan to be consistent with what was there last year.  Chairman Taylor suggested that if anyone has questions, to call  him and he will ensure that they are forwarded to the Planner.  He suggested that he would work with Planner Heard on this.  

9.
OTHER BUSINESS:  

a.  Chairman Taylor.    None.  
b.  Board of Adjustment Members.    None.  
c.
Planning Director.   

Planner Heard noted that he had received a comment from one of the members regarding the length of time before they received the Minutes.  He requested the Board’s preference of whether they would like to have the Minutes produced in a shorter time frame after the meeting for review, and or would like to continue with the way it has been done in the past in which they receive the Minutes with the packets.  They would not actually vote on the Minutes, but could forward any comments by e-mail at that point in time while it is more fresh in their minds.  The members would then vote on those Minutes at the next meeting that was held, even if it happened to be four months down the road.  The members were in concurrence that it was a great idea.  Taylor noted that when he first sat on the Board, they were meeting regularly, but at present they do not meet so often.  The Planner indicated that hard copies would continue to be made available to anyone who would like them.  

10.
ADJOURN:

Chairman Taylor called for a motion to adjourn, and Garriss so moved.  McClees seconded, and the motion was unanimously approved.   Time was approximately 6:45 p.m.








Respectfully submitted,
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Barbara A. Smith









Recording Secretary

These Minutes were approved at the ________________ meeting.  
Kitty Hawk Board of Adjustment Meeting, January 25, 2007

