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KITTY HAWK BOARD OF ADJUSTMENT
MINUTES

August 14, 2008 - 4:00 p.m.

Kitty Hawk Municipal Building

AGENDA


1.
Call to Order / Attendance

      *2.
Approval of Minutes from June 26, 2008 Meeting

3.
Board Discussion:


a.
Consideration of Rules of Procedure


b.
Consideration of Voting Procedures


4.
Other Business:


a.
Chairman Taylor



b.
Board of Adjustment Members



c.
Town Attorney



d.
Planning Director
5.
Adjourn

1.
CALL TO ORDER / ATTENDANCE
Chairman Taylor called this meeting to order at approximately 4:00 p.m. 

BOARD MEMBERS PRESENT:


Earl Taylor, Chairman










Barbara Connery, Vice Chair











Beverly Chambers











Pat Forrester










Jim Geraghty










John Richeson, Alternate











Matthew Spencer, Alternate


STAFF PRESENT:





Joe Heard, Director of Planning and Inspections











Maureen O’Shea, Planner II

Steve Michael, Town Attorney
Lynn Morris, Town Clerk (Sitting for Betty Williams)

*2.
APPROVAL OF MINUTES FROM JUNE 26, 2008 MEETING
As a Board and staff member would be arriving shortly after roll call, Chairman Taylor amended the agenda order, moving approval of the June 26, 2008 minutes to the end of the meeting. 

3.
BOARD DISCUSSION:
a.
Consideration of Rules of Procedure.  Planner Heard indicated the purpose of this Board of Adjustment meeting is to discuss its adopted Rules of Procedure, which have not been revised for nearly twenty years. Staff is not suggesting that anything is wrong with the current rules and procedures, but as discussed at the Board’s June 2008 orientation meeting, it was agreed a review would be beneficial for any updates or minor corrections. For review and comments, Heard also provided Board members with a document outlining a meeting’s order and members’ roles for use as a guide in future meetings.
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In pre-meeting materials, Board members were provided with a sample document highlighting rules and procedures for zoning boards of adjustment, prepared and used by the UNC School of Government in its formal training program. Planner Heard commented the sample document, though comprehensive, may help give Board members an idea of other factors to consider including in the Town’s procedures.
Directing the Board’s attention to item (16) in the general outline as an item which needs to be addressed, Chairman Taylor said there have been several changes regarding voting procedures since he has served with this Board, recalling as well the past two meetings having cumbersome voting issues. Because of the detail with voting issues, Planner Heard suggested that said item be addressed separately with the Board first taking up the Rules of Procedure and then discuss voting courses of action. Discussion then reviewed each procedure, followed by Board action.
With regard to the application fee referenced in the heading and in item (1), Planner Heard suggested removing the specified amount, which is irrelevant to rules and procedures, and thus forms would not need to be amended if Council changes said fee. Forrester recommended wording refer to the Town’s adopted fee schedule. Upon question by the Chair how the fee is determined, Heard explained that each fiscal year Council adopts a fee schedule, having the opportunity to review and reset any fee. It was noted the application fee has not been increased recently. 
Forrester moved the language read “fee according to the current adopted fee schedule.” Connery seconded. Vote was unanimous, 5-0. [Note:  It was clarified the motion’s intent covers all references to the fee amount.]
Moving to items (2) and (3) regarding advertisement and posting, the Chair noted the UNC sample document suggests a timeframe of thirty-six (36) days for the hearing date to be set after receiving a notice of appeal. Chambers commented the Town’s current requirement of fifteen (15) days notice for advertising and posting and a hearing date set no later than ten (10) days after the required advertising time provides for up to twenty-five (25) days of notice. No changes were made. 
Item (4) dealt with having a quorum. Chairman Taylor brought forward the UNC document included procedures regarding that a meeting could be held with having only three members present but stipulated no action could be taken. Forrester explained such would meet the legal time limit requirement that a hearing be held, even if a quorum is not present. If no action is taken, the hearing is readvertised. No change was made to this procedure.
Item (5) regarding the voting requirements is consistent with State law, Planner Heard indicated. No change was made.

Item (6) addresses the decision timeframe. Forrest noted concern with the wording but understood the intent. As written, the procedure implies the Board can meet and hear the case and then take up to ten (10) days to offer its decision. Chairman Taylor recalled previous hearings when decisions have been deferred in order to receive additional information on which to make a decision, noting specifically a delay in action that went beyond ten (10) days due to waiting for information from CAMA. That situation, Forrester clarified, would be based up conditional deference, but the current procedure’s wording allows for the Board to not be required to take action on the hearing day and may take up to ten (10) days to render a decision. Planner Heard confirmed Forrester’s summation. 
Upon inquiry by Forrester if the ten (10) day time limit requires the Board to meet even if a decision is unable to be rendered due to awaiting further information, Attorney Michael explained that if the Board needs more evidence, the public hearing is continued to a date specific. After the evidence is received, the public hearing is then closed on whatever date specific that may be. The intent of the procedure allows for the decision to be rendered within ten (10) days of the public hearing being closed. Should the Board wish to deliberate while awaiting evidence or receiving clarification, the specified time limit gives such ability for that to occur prior to closing the public hearing. 
In response to Attorney Michael emphasizing that once a public hearing is closed the Board can no longer receive evidence, Planner Heard recommended insertion of language to specify a decision will be rendered within ten (10) days of the public hearing being closed. If such language were adopted, Conner commented, it would be more restrictive than what is recommended in the UNC document which suggests action within a 30-day timeframe.
Forrester moved to change the wording to read like what the State says, that decisions by the Board shall be made not later than ten (10) days from the close of public hearing. Conner seconded. Attorney Michael concurred with the motion’s wording. Upon call for the vote, the motion carried unanimously, 5-0. 
Item (7) deals with application for a rehearing, which the Chairman noted is also State law. No change was made. 
Item (8) addresses the recorded meeting’s tape being kept on file. Since the Town of Kitty Hawk uses cassette tapes which have a limited shelf life, an established timeframe consistent with State law is recommended. In response to comments by the Chairman, Planner Heard clarified State law allows for thirty (30) days in which to submit an appeal, and even if there is no appeal, State law requires that public records be kept for a specified amount of time. Town Clerk Morris clarified that recording tapes, in general, can be thrown away as soon as meeting minutes are approved. However, recording tapes for Board of Adjustment meetings may be different, but there is no need to retain them indefinitely. Discussion between Board members and staff suggested further research on applicable State requirements for filing recorded meetings. 
Geraghty moved that the Town Attorney and Town Clerk research what the State requires and make the appropriate changes. Forrester seconded. Vote was unanimous, 5-0. 
Item (9) states applicants will be given a copy of the Board’s adopted Rules of Procedure. No discussion was held on this issue. 
Chairman Taylor brought forward the rule regarding only the five appointed Board members may vote, unless an alternate member is sitting in place of an absent member. Attorney Michael added alternates should attend the meetings regardless, and if a Board member is absent or excused from participating in a matter, then an alternate is appointed and participates in the same manner as the rest of the sitting Board members. Though alternate members have been permitted in the past to participate in discussion and even ask questions during deliberation (but not vote unless sitting), alternates actually should not ask questions or engage in the debate once the Board enters into a deliberation phase. The Attorney explained how the Board of Adjustment is a deliberative body like a jury and alternate members are like those sitting in the audience who do not participate when the jury goes to deliberate. Though the Town has had no case of an appeal stemming from anything concerning an alternate member’s input, Attorney Michael suggested the cleaner way to conduct the public hearing and deliberation would be to have alternate members present, but not participate. In the instance of a case being heard but action scheduled for a later date, an alternate appointed to sit in place of a Board member may then participate. 

Upon comment by Chairman Taylor he has liked the way alternate members have participated and have often contributed with their astute questions (later noting that one of the alternate members is an attorney), Attorney Michael offered he is not saying the Board cannot still allow alternate members to participate in that there is no clear statute prohibiting participation in discussion. However, a clear distinction can be made that alternate members should not participate in the deliberation process. 

After hearing no further input by Board members regarding its Rules of Procedure, Planner Heard directed attention to Page 35 of the UNC document, Rules of Conduct for Members. These types of rules are not presently in the Board’s adopted policies and deal with the expected behavior of Board members, as to what one can and cannot do. A situation where adopted rules of conduct would benefit the Board is when a member may be faced by someone in the public with a question about an upcoming hearing. Though Board members have all along been encouraged not to talk about an upcoming case, a member would be able to bow out of an awkward situation with a polite response that an adopted rule of conduct prohibits any discussion of the matter. 
Connery concurred with the Planner’s recommendation, adding that it would help not only with general public occurrences but when an applicant approaches Board members out of ignorance of the rule. Having applicants receive a copy of the procedural rules would be of great help as well. 
Noting the UNC document already presents the necessary language for insertion, Connery moved that Article IV, Paragraphs A-F, be added to the Kitty Hawk Board of Adjustment Rules of Procedure. Chairman Taylor directed the Board’s attention to Paragraph D of Article IV. Even though this meeting is procedural in purpose and does not review a variance application, the Chair noted voting on the minutes will include new members, who not all attended the meeting. Stating concurrence with the motion to include Article IV as part of the Town’s adopted procedures, the Chair then called for a second on the motion. Forrester seconded, and the vote carried 5-0. [Note:  The “Comment” statement following Paragraph F is not part of the inclusion.]
Planner Heard pointed out some of the general rules of procedure suggested in the UNC document are found in the section of the Town Code which establishes the Board of Adjustment, even though they may not be specifically detailed in the adopted Rules of Procedure document. 
Rules of procedure by other boards have included the times and dates of meetings, Planner Heard commented, but since the Town of Kitty Hawk’s Board of Adjustment does not meet on a regular basis, such items for inclusion are not necessary. 

Referring to Page 37, Paragraphs A and B of the UNC document, Planner Heard indicated to Forrester said section concerning appeals is already spelled out in the Town Code. 
Upon request by Chairman Taylor for a motion to adopt the Rules of Procedure as modified this date, Chambers indicated “so move” to adopt the Rules of Procedure. Connery posed if the Board should first review a final draft copy of the revisions that were voted upon, and Attorney Michael said there is no harm in agreeing to the overall provisions without an edited copy in front of the Board, if the Board so chose. Forrester noted to await the edited rules would be to delay action until the Board’s next case meeting or call a special meeting to adopt the provisions. 
Attorney Michael then clarified the Board has previously adopted the Rules of Procedure and is now voting to accept revisions to the document. Because the draft document would basically include all Board comments and actions taken this discussion, the Chair stated the Board does not need to take further action, thus letting the motion drop. 
The Board next proceeded to review the meeting outline. 
b.
Consideration of Voting Procedures.  Chairman Taylor indicated the Board has been following item (16) regarding voting procedures. Item (2) was amended by Forrester to recognize “roll call” but not include a list of those who may be in attendance. As members began to offer comments, Planner Heard pointed out the outline memo is not a formal document and is provided as a guide, which would also be helpful if the applicant were to receive a copy of the outline. The Chair then noted no formal action will be required since the outline is an internal document for use. 

At this time, Planner Heard provided Board members with copies of forms used by the Town of Kill Devil Hills. Referring to procedures incorporated by the Town of Kill Devil Hills which follows basically the 1984 edition of The Zoning Board of Adjustment in North Carolina, by Michael B. Brough, Attorney Michael offered one of the forms which has been used by Kill Devil Hills for at least fifteen years is a five-part order which guides board members through the process of what needs to be considered and voted upon in a public hearing. With regard to establishing findings of fact, if the vote is to approve the variance request based upon all criteria being met, then the findings of facts may be more general do not need to be as explicit as if being denied. 
Attorney Michael indicated appeals more likely deal with variances which are denied, and a governing council may appeal a variance that has been granted by its board of adjustment. Spencer noted the Town of Nags Head is dealing with such a situation. 

Upon comment by the Chair that the final action of the Board is not usually determined until voting, Attorney Michael stated the Board’s discussion on a case generally gives a consensus of the action which will follow. If a condition not being met presents reason for denying the variance request, there is no need to address the other conditions because all conditions have to be met. When voting to deny, specific reasons need to be entered into the record for why the variance request is being denied. In the situation where all conditions have not been met, the process of Board deliberation can be shortened by a motion being made and seconded to deny the request, and only if the vote fails does the Board review the variance request thoroughly to determine what needs to be done in order to reach a decision. 
Referring to the Board’s minutes for its June 26, 2008 meeting, Attorney Michael noted the Board’s discussion clearly indicated that the vote would be to deny the variance (a request for a parking encroachment in the public right-of-way). In that case, a motion could have been made early to deny the request instead of having had a drawn out discussion. When a variance is deemed to be appropriate to grant, a motion to grant the variance could be offered early in Board discussion based upon all conditions being met. Commending the detail and review of the Planner’s staff memorandums of record, Attorney Michael suggested the Board could incorporate into the decision making process the staff memorandum and findings as the basis for Board action. 

Noting that some variance requests may involve more than one issue for consideration, Chairman Taylor indicated that upon advice by the former Town Attorney, the Board has recently practiced hearing all the variance requests and refraining from voting until the end of the case presentation and questions. A complete record is useful for any case which may be appealed, Attorney Michael stated, and it may be a preference of how the Board desires to conduct its public hearings. Planner Heard added the intent of hearing all issues before Board action on any given issue was to provide that the record show, in the situation of an appeal or challenge, the Board may have erred on one issue but not on the balance of the other issues. Not all applications will involve several requests and do mostly involve one primary request to be addressed. 
In response to Connery posing if the lack of a complete record creates an unacceptable level thoroughness, Attorney Michael said the Board’s responsibility is to deliberate on the variance request and establish a voting basis. Though it would be prudent to discuss all seven criteria [as addressed in item (16) of the meeting outline] and create a record, unless there are glaring issues to be reviewed, the public hearing and record of review can be shortened by just dealing with the facts of what does and does not meet certain criteria. Spencer added the Board needs to focus on the evidence which is presented, and then in Board discussion, conclusions could be offered with stated reasons for such conclusions. 
In further discussion regarding the variance voting procedure when verifying if all criteria has been met, Attorney Michael explained to Chairman Taylor that a motion carries if 4/5ths of the members vote the same way. How much of a record and how much discussion will be required will be determined early in Board deliberation, and if a Board member desires to place a motion on the floor to call for Board action before going into great detail discussing the variance request and compliance with all criteria set forth, such a step taken would be appropriate.  
Connery moved that under item (16) of the outline for the Board of Adjustment meeting, to strike the first paragraph in its entirety. Forrester seconded. Geraghty then pointed out language in the second paragraph needing amendment as well, as it deals with addressing all seven of the listed criteria, and Attorney Michael indicated the whole section needs to be rewritten for clarity and use as a guide. 
Connery withdrew the motion and then moved that staff bring new language. Planner Heard summarized the Board’s discussion:  if the motion is to approve a variance request, the motion would simply state all criteria has been addressed; and, if the motion is to deny, then there needs to be supporting information on what elements have not been addressed or dealt with positively by the applicant. As clarification, Attorney Michael noted that even if the vote is to grant the variance, the record still needs to identify the facts that support the motion. One of the forms used by the Town of Kill Devil Hills outlines said step.
Upon the Chair calling for further input as to what the Board desired to do regarding the outline, Planner Heard offered to draft language based upon the Board’s discussion and provide the revision to Board members for review and comments. If a consensus by the Board is given, the final outline can be provided for use before the Board’s next meeting. 
As a suggestion, Spencer said it might be a good idea to, logically, first talk about any criteria that a voting member has strong feelings against, in that the discussion would provide the general consensus. Once it is determined that most people are in favor of voting in a like manner, then a record could be created for findings of fact in support or against the variance request. The Planner noted he would include Spencer’s suggestion in the draft outline. 
Upon question by Chambers, Spencer explained the 4/5ths rule applied to both criteria being met and the final vote.

Chairman Taylor then addressed site visitation, recommending members should acknowledge at the public hearing whether or not they have visited the site. Upon consensus by Board members, the Planner indicated including such in the BOA’s Rules of Procedure would be appropriate (as it is mentioned in the State’s recommended document, Page 13). Spencer clarified that though the State’s document says it is appropriate for BOA members to visit the site, it is not appropriate for any member to have discussion at the site with the applicant, neighbors or staff. However, the UNC document says Board members may receive or seek factual information from any other member or staff regarding a case. 
It was then noted that Page 38 of the UNC document addresses visitation to the site being disclosed at the public hearing and made a part of the record. Though the question is generally asked at the beginning of the public hearing if Board members have visited the site, Chairman Taylor indicated the Board has not made it a practice to specify for the record which members have visited the site and to indicate any facts learned upon inspection. Upon comment by Geraghty if Board members would need to be sworn in to offer site evaluation or for cross examination, Attorney Michael offered proposed language for Board members to disclose they have visited the site as well as disclose any facts learned during site visitation that will influence or be used as part of deliberation. The Chair recommended that Board members should always visit the site of a subject variance request. Chambers added the sample documents also state it should also be revealed when during a site visit someone continues to discuss the case with a board member who has stated they cannot discuss the issue. 
Spencer posed if it is appropriate for Board members to ask the Town Planner questions about an application, referring to Page 35, Paragraph E of the UNC document where it does not include staff. Attorney Michael indicated if the Planner is being requested to provide material or factual information which will aid a member to prepare for the public hearing, such is appropriate, but if a member asks if certain qualifications have been met or asks for staff’s opinion, such discussion is not appropriate. 
Chairman Taylor directed the Board’s attention to Page 35 of the UNC document, where it states that no more than five members shall officially participate in any meeting or hearing except at the election of officers. Attorney Michael and Planner Heard reiterated alternates may participate in Board discussion occurring during public hearing but should refrain from any discussion occurring during deliberation after the public hearing is closed. 
Returning to the issue of Board members visiting the application site, Heard indicated it would be appropriate to add language to the rules of conduct addressing such. Forrester moved that the Planner include site visitation notification to the Board’s rules of conduct. Upon recommendation by Connery, Forrester amended the motion to reflect “site visitation disclosure” instead of “notification.” 
In response to a question raised by Connery to Forrester about whether the motion is addressing that site visitation is required or just disclosed if a member does so, Forrester indicated she is asking that the whole discussion by the Board concerning how to conduct site visitation be added to the Rules of Procedure. Upon request to make a suggestion, Attorney Michael offered wording for the motion that the Board may view the premises before the hearing, and if they do so, they shall indicate at the public hearing that they have visited the site, and Forrester agreed to make the Attorney’s suggestion her motion. Connery seconded, concurring with the Attorney’s suggestion. Upon call for the vote to add said language to the Board’s Rules of Procedure, the motion carried unanimously, 5-0.  
The Chair next referred to Page 38 of the UNC document, Paragraph 3(b), where it states that the applicant shall present evidence and arguments to support the case. It has been the Board’s practice that the Town Planner presents evidence and findings of fact, then the applicant is also given the opportunity to do so. Indicating he reviewed the Board’s last meeting minutes and saw how the meeting was conducted, Attorney Michael said that even though the Town may present more information than necessary, having the Planner’s organized presentation entered into the record expedites the meeting’s review. Though it is the applicant’s burden to show compliance with the criteria required, it is usually provided by the Planner whether or not the applicant has complied with aspects of the application, as well as giving a detailed synopsis. 
At this time, Chairman Taylor concluded the Board’s discussion on the Rules of Procedure. 

*2.
APPROVAL OF MINUTES FROM JUNE 26, 2008 MEETING
Upon the Chair asking if Board members have reviewed the draft minutes, the Planner noted he has received several comments from Board members concerning the June 26, 2008 minutes, which were entered into the record by the members:
· Spencer declined to bring forward a comment he had shared with the Planner. 
· Regarding the third finding of fact which had a yes/no answer, Forrester suggested moving the quotation marks to distinguish a joint answer so as not to be confused as two separate answers (change “yes” and “no” to “yes and no” on Pages 13 and16). Connery moved that any instance where that phraseology occurs be changed to a single set of quotes. Chambers seconded. Vote was unanimous, 5-0.  
· Chairman Taylor commented that the June 26, 2008 minutes was a well-done document. 
Upon request by the Chair for a motion to approve the minutes, Chambers moved to accept the minutes of the June 26, 2008 meeting, as corrected. Connery seconded. Vote was unanimous, 5-0. 
4.
OTHER BUSINESS:

a.
Chairman Taylor.  No further items were brought forward by the Chairman.
b.
Board of Adjustment Members.  No items were brought forward by Board members.
c.
Town Attorney.  The Attorney did not bring forward any other matters. 
d.
Planning Director.  The Planner did not address any other issues. 
5.
ADJOURN
Prior to adjournment, the Town Clerk clarified if the votes by the Board this meeting should be reflected as 7-0 or 5-0, and the Chair indicated 5-0. 

Upon request by Chairman Taylor for a motion to adjourn, Connery indicated, “so moved.” Chambers seconded. Vote was unanimous, 5-0.  Time was approximately 5:27 p.m.














__________________________________________















Earl Taylor, Chairman

These minutes were approved _____________________, 2008.

Minutes Transcribed and Respectfully Submitted By:   Betty Moore Williams


